CITY OF FAYETTEVILLE
INVITATION TO BID

Tryon Drive Drainage Improvement

Project COF1516973

ISSUED: August 21, 2025
DUE: September 29, 2025

The City of Fayetteville is soliciting bids for the construction of the Tryon Drive Drainage
Improvements Project.

ISSUED BY: PRIMARY CONTACT:
CITY OF KIM TOON, PROCUREMENT MANAGER
FAYETTEVILLE kimberlytoon@fayettevillenc.gov

(910) 433-1942

OFFERORS ARE NOT REQUIRED TO RETURN THIS FORM.
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<JCFAVETTEVILLE:

AMERICA'S CAN DO CiTY

A message from the City of Fayetteville City Manager, Dr. Douglas J. Hewett, ICMA-CM

The City of Fayetteville is fully committed to provide Small Local Business
Enterprises (SLBE's) an equal opportunity to participate in all aspects of City
contracting including but not limited to participation in the procurement of contracts
relating to the construction of and improvements to facilities throughout the City. It is
also the policy of the City to prohibit discrimination against any person or business
in pursuit of these opportunities on the basis of race, sex, color, religion or national
origin and to conduct its contracting and purchasing programs so as to prevent such
discrimination. The City is also committed to follow all applicable State and Federal
law as they relate to procurement practices.

The City will actively seek and identify qualified SLBE ' s and offer them the
opportunity to participate in the procurement of contracts for all City purchasing and
service contracts as well as construction and repair contracts.

The City aspires to spend 40% of its eligible contract dollars with small local
suppliers and contractors. Towards this end the City's Charter has been amended by
the General Assembly (H.B. 198) to allow the City to establish a race and gender-
neutral small business enterprise program to promote the development of small local
businesses. The City is authorized to establish bid and proposal specifications that
include subcontracting goals and good-faith effort requirements to enhance
participation by small business enterprises located in Cumberland and Hoke
Counties.

For more information or questions about the SLBE policy, please contact the
Purchasing Division at 910-433-1942.

CITY OF FAYETTEVILLE

. Dougjds ewett, ICMA-CM
City Manager
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ADVERTISEMENT FOR BIDS

City of
Fayetteville
Fayetteville, NC
Tryon Drive Drainage Improvements

General Notice
City of Fayetteville (Owner) is requesting Bids for the construction of the following Project:
Tryon Drive Drainage Improvements

Bids for the construction of the Project will be received at City of Fayetteville City Hall, Attn:
Kimberly Toon located at City of Fayetteville City Hall, 433 Hay Street, Fayetteville, NC,

28301,, until September 29, 2025, at 2:00pm local time. At that time the Bids received will be
publicly opened and read.

The Project includes the following Work:

Contractor shall complete all work as specified or indicated in the contract
documents. Project is located within the city limits of Fayetteville, NC and consists
of installation of approximately 1,300 feet of drainage piping and 400 feet of box
culvert, beginning at the intersection of Daisy Lane/Webster Avenue and continuing
across private lots, crossing Swann Street, private properties, then running along
Tryon Drive. There are two Tryon Drive crossings and one additional Swann Street
crossing. Also included is asbestos cement waterline abandonment and
replacement with approximately 2,000 feet of 8” PC350 ductile iron waterline. The
project also involves installation of storm inlets, manholes, sanitary sewer,
endwalls and wingwalls, grading, rip rap, paving, curbing, driveways, erosion
control, traffic control, etc.

The Project has an expected duration of 480 days.

Obtaining the Bidding Documents
Information and Bidding Documents for the Project can be found at the following designated website:
https://lwww.fayettevillenc.qov/City-Departments/Finance/Purchasing/Bid-Opportunities

Bidding Documents may be downloaded from the designated website. Prospective Bidders are
urged to register with the designated website as a plan holder, even if Bidding Documents are
obtained from a plan room or source other than the designated website in either electronic or
paper format. The designated website will be updated periodically with addenda, lists of
registered plan holders, reports, and other information relevant to submitting a Bid for the
Project. All official notifications, addenda, and other Bidding Documents will be offered only
through the designated website. Neither Owner nor Engineer will be responsible for Bidding
Documents, including addenda, if any, obtained from sources other than the designated
website.
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Pre-bid Conference

A pre-bid conference for the Project will be held on September 8, 2025 at 10:30am at 339
Alexander Street, Fayetteville, NC, 28301. Attendance at the pre—bid conference is
encouraged but not required.

Pre-Bid Meeting Tryon Drive Drainage Improvement Project | Meeting-Join | Microsoft Teams

Instructions to Bidders.

For all further requirements regarding bid submittal, qualifications, procedures, and contract
award, refer to the Instructions to Bidders that are included in the Bidding Documents.

This Advertisement is issued by:

Owner: City of Fayetteville
By: Kimberly Toon
Title:  Purchasing Manager
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ARTICLE 1—DEFINED TERMS

1.01

Terms used in these Instructions to Bidders have the meanings indicated in the General
Conditions and Supplementary Conditions. Additional terms used in these Instructions to
Bidders have the meanings indicated below:

A. Issuing Office—The office from which the Bidding Documents are to be issued, and
which registers plan holders.

ARTICLE 2—BIDDING DOCUMENTS

2.01

2.02

2.03

2.04

Bidder shall obtain a complete set of Bidding Requirements and proposed Contract
Documents (together, the Bidding Documents). See the Agreement for a list of the Contract
Documents. It is Bidder’s responsibility to determine that it is using a complete set of
documents in the preparation of a Bid. Bidder assumes sole responsibility for errors or
misinterpretations resulting from the use of incomplete documents, by Bidder itself or by
its prospective Subcontractors and Suppliers.

Bidding Documents are made available for the sole purpose of obtaining Bids for
completion of the Project and permission to download or distribution of the Bidding
Documents does not confer a license or grant permission or authorization for any other
use. Authorization to download documents, or other distribution, includes the right for plan
holders to print documents solely for their use, and the use of their prospective
Subcontractors and Suppliers, provided the plan holder pays all costs associated with
printing or reproduction. Printed documents may not be re—sold under any circumstances.

Owner has established a Bidding Documents Website as indicated in the Advertisement
or invitation to bid. Owner recommends that Bidder register as a plan holder with the Issuing
Office at such website, and obtain a complete set of the Bidding Documents from such
website. Bidders may rely that sets of Bidding Documents obtained from the Bidding
Documents Website are complete, unless an omission is blatant. Registered plan holders
will receive Addenda issued by Owner.

Electronic Documents

A.  When the Bidding Requirements indicate that electronic (digital) copies of the Bidding
Documents are available, such documents will be made available to the Bidders as
Electronic Documents in the manner specified.

1. Bidding Documents will be provided in Adobe PDF (Portable Document Format)
(.pdf) that is readable by Adobe Acrobat Reader Version 2022.001.20117 or later.
It is the intent of the Engineer and Owner that such Electronic Documents are to
be exactly representative of the paper copies of the documents. However,
because the Owner and Engineer cannot totally control the transmission and
receipt of Electronic Documents nor the Contractor's means of reproduction of
such documents, the Owner and Engineer cannot and do not guarantee that
Electronic Documents and reproductions prepared from those versions are
identical in every manner to the paper copies.

B. Unless otherwise stated in the Bidding Documents, the Bidder may use and rely upon
complete sets of Electronic Documents of the Bidding Documents, described in
Paragraph 2.06.A above. However, Bidder assumes all risks associated with
differences arising from transmission/receipt of Electronic Documents versions of
Bidding Documents and reproductions prepared from those versions and, further,
assumes all risks, costs, and
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responsibility associated with use of the Electronic Documents versions to derive
information that is not explicitly contained in printed paper versions of the documents,
and for Bidder’s reliance upon such derived information.

ARTICLE 3—QUALIFICATIONS OF BIDDERS

3.01

3.02

3.03

Bidder is to submit the following information with its Bid to demonstrate Bidder’s
qualifications to perform the Work:

A. Written evidence establishing its qualifications such as financial data, previous
experience, and present commitments. Use 00 45 13 “Qualifications Statement.”

B. A written statement that Bidder is authorized to do business in the state where the
Project is located, or a written certification that Bidder will obtain such authority prior
to the Effective Date of the Contract.

C. Bidder’s state or other contractor license number, if applicable.
D. Other required information regarding qualifications.

A Bidder’s failure to submit required qualification information within the times indicated
may disqualify Bidder from receiving an award of the Contract.

No requirement in this Article 3 to submit information will prejudice the right of Owner to
seek additional pertinent information regarding Bidder’s qualifications.

ARTICLE 4—PRE-BID CONFERENCE

4.01

4.02

A non—-mandatory pre-bid conference will be held at the time and location indicated in the
Advertisement or invitation to bid. Representatives of Owner and Engineer will be present
to discuss the Project. Bidders are encouraged to attend and participate in the conference;
however, attendance at this conference is not required to submit a Bid.

Information presented at the pre—Bid conference does not alter the Contract Documents.
Owner will issue Addenda to make any changes to the Contract Documents that result
from discussions at the pre—Bid conference. Information presented, and statements made
at the pre—bid conference will not be binding or legally effective unless incorporated in an
Addendum.

ARTICLE 5—SITE AND OTHER AREAS; EXISTING SITE CONDITIONS; EXAMINATION OF
SITE; OWNER’S SAFETY PROGRAM; OTHER WORK AT THE SITE

5.01 Site and Other Areas
A. The Site is identified in the Bidding Documents. By definition, the Site includes
rights—of-way, easements, and other lands furnished by Owner for the use of the
Contractor. Any additional lands required for temporary construction facilities,
construction equipment, or storage of materials and equipment, and any access
needed for such additional lands, are to be obtained and paid for by Contractor.
5.02  Existing Site Conditions
A. Subsurface and Physical Conditions; Hazardous Environmental Conditions
Instruction to Bidders 000117-2
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1. The Supplementary Conditions identify the following regarding existing conditions
at or adjacent to the Site:

a. Those reports of explorations and tests of subsurface conditions at or
adjacent to the Site that contain Technical Data.

b. Those drawings known to Owner of existing physical conditions at or
adjacent to the Site, including those drawings depicting existing surface or
subsurface structures at or adjacent to the Site (except Underground
Facilities), that contain Technical Data.

c. Reports and drawings known to Owner relating to Hazardous Environmental
Conditions that have been identified at or adjacent to the Site.

d. Technical Data contained in such reports and drawings.

2. Owner will make copies of reports and drawings referenced above available to
any Bidder on request. These reports and drawings are not part of the Contract
Documents, but the Technical Data contained therein upon whose accuracy Bidder
is entitled to rely, as provided in the General Conditions, has been identified and
established in the Supplementary Conditions. Bidder is responsible for any
interpretation or conclusion Bidder draws from any Technical Data or any other
data, interpretations, opinions, or information contained in such reports or shown
or indicated in such drawings.

3. If the Supplementary Conditions do not identify Technical Data, the default
definition of Technical Data set forth in Article 1 of the General Conditions will

apply.

B. Underground Facilities: Underground Facilities are shown or indicated on the
Drawings, pursuant to Paragraph 5.05 of the General Conditions, and not in the
drawings referred to in Paragraph 5.02.A of these Instructions to Bidders. Information
and data regarding the presence or location of Underground Facilities are not intended
to be categorized, identified, or defined as Technical Data.

1. See also Section 01 11 00 “Summary of Work” Part 1.05 “Consideration and
Cooperation with Utilities” for further requirements.

2. See also Section 01 31 00 “Project Management and Coordination” Part 1.08
“Protection of Existing Structures and Utilities” for further requirements.

5.03  Site Visit and Testing by Bidders
A. Bidders visiting the Site are required to arrange their own transportation to the Site.

B. If the Site, in part or in whole, consists of private property and/or a secured area, then
a site tour may be arranged though the City of Fayetteville, at its convenience. Site
visit must be coordinated through the following Owner or Engineer contact for visiting
the Site: Ethan Riddle, EthanRiddle@FayettevilleNC.gov .

C. Bidder is not required to conduct any subsurface testing, or exhaustive investigations
of Site conditions.

D. Onrequest, and to the extent Owner has control over the Site, and schedule permitting,
the Owner will provide Bidder general access to the Site to conduct such additional
examinations, investigations, explorations, tests, and studies as Bidder deems
necessary for preparing and submitting a successful Bid. Owner will not have any
obligation to grant such access if doing so is not practical because of existing
operations, security or safety concerns,
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or restraints on Owner’s authority regarding the Site. Owner will not be responsible for
the cost for examinations, investigations, explorations, tests, and studies Bidder
deems necessary for preparing and submitting a successful Bid. Bidder is responsible
for establishing access needed to reach specific selected test sites. Bidder should
adhere to the following procedures:

1. Backfill excavation with material acceptable to the Owner and process backfill to
prevent future settling. Bidder must fill all holes and clean up and restore the Site
to its former condition upon completion of such explorations, investigations, tests,
and studies.

2. Pay all cost for soils investigation including the cost for excavation, backfill,
access, and testing.

3. Coordinate, implement, and pay for all traffic control and safety measures
necessary to facilitate the testing.

4. Submit a Work Plan and Traffic Control Plan prior to beginning any investigations
to the individual and/or department noted above. See Section 01 31 00 “Project
Management and Coordination” for plan descriptions and required submittals
regarding the Work and Traffic Control Plan.

Bidder must comply with all applicable Laws and Regulations regarding excavation
and location of utilities, obtain all permits, and comply with all terms and conditions
established by Owner or by property owners or other entities controlling the Site with
respect to schedule, access, existing operations, security, liability insurance, and
applicable safety programs.

5.04  Other Work at the Site

A.

Reference is made to Article 8 of the Supplementary Conditions for the identification
of the general nature of other work of which Owner is aware (if any) that is to be
performed at the Site by Owner or others (such as utilities and other prime contractors)
and relates to the Work contemplated by these Bidding Documents. If Owner is party
to a written contract for such other work, then on request, Owner will provide to each
Bidder access to examine such contracts (other than portions thereof related to price
and other confidential matters), if any.

ARTICLE 6—BIDDER’S REPRESENTATIONS AND CERTIFICATIONS

6.01 Express Representations and Certifications in Bid Form, Agreement

A.

The Bid Form that each Bidder will submit contains express representations regarding
the Bidder’s examination of Project documentation, Site visit, and preparation of the
Bid, and certifications regarding lack of collusion or fraud in connection with the Bid.
Bidder should review these representations and certifications, and assure that Bidder
can make the representations and certifications in good faith, before executing and
submitting its Bid.

If Bidder is awarded the Contract, Bidder (as Contractor) will make similar express
representations and certifications when it executes the Agreement.
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ARTICLE 7—INTERPRETATIONS AND ADDENDA

7.01

7.02

7.03

7.04

Owner on its own initiative may issue Addenda to clarify, correct, supplement, or change
the Bidding Documents. Addenda will be issued no later than twenty-four (24) hours prior
to the Bid Opening.

Bidder shall submit all questions about the meaning or intent of the Bidding Documents to
Owner and Engineer in writing. Contact information and submittal procedures for such
questions are as follows:

A. Procurement Website as indicated in 00 01 16 “Advertisement for Bids for
Construction Contract”

Interpretations or clarifications considered necessary by Engineer in response to such
questions will be issued by Addenda delivered to all registered plan holders. Questions
received less than forty-eight (48) hours prior to the date for opening of Bids may not be
answered.

Only responses set forth in an Addendum will be binding. Oral and other interpretations or
clarifications will be without legal effect. Responses to questions are not part of the
Contract Documents unless set forth in an Addendum that expressly modifies or
supplements the Contract Documents.

ARTICLE 8—BID SECURITY

8.01

8.02

8.03

8.04

A Bid must be accompanied by Bid Security made payable to City of Fayetteville in the
amount of five (5) percent of the Bidder's maximum Bid price (determined by adding the
base bid and all alternates).

Bidders must submit an acceptable bid bond, cashier's check, or certified check as Bid
Security with their Bid pursuant to North Carolina General Statute § 143-129. The
acceptable bid bond must be issued by a surety legally authorized to do business in North
Carolina and meet the requirements of the General Conditions. Cashier's or certified
checks must be drawn on a bank or trust insured by the Federal Deposit Insurance
Corporation and made payable to the City of Fayetteville. Checks shall be effective on the
day Bids are opened and valid for a period of at least ninety (90) days from the date the
check is issued.

The bid bond may be submitted as “C-430 2018 Bid Bond Penal Sum Form” or Bidders may
provide their surety’s standard penal sum bid bond form. The bid bond must reference the
Owner and Project by name as identified in this Section.

Bidders must submit an acceptable Bid Security with their Bids as a guarantee that the
Successful Bidder will enter into a contract for the Project with the Owner within 90 days
from the date of the opening of the Bids. The Successful Bidder must execute the Contract
Documents, including
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8.05

8.06

performance and payment bonds, and provide evidence of insurance as required by the
Contract Documents.

Owner may annul the Notice of Award and retain the Bid Security of the apparent
Successful Bidder upon Bidder’s failure to execute and deliver the Agreement or
Amendments to the Agreement.

Bid Securities are to remain in effect until the Contract is executed. Bid bonds will become
void and checks will be returned by the Owner when the Contract is awarded, or all Bids
are rejected.

ARTICLE 9—CONTRACT TIMES

9.01

9.02

The number of days within which, or the dates by which, the Work is to be (a) substantially
completed and (b) ready for final payment, and (c) Milestones (if any) are to be achieved,
are set forth in the Agreement.

Provisions for liquidated damages, if any, for failure to timely attain a Milestone,
Substantial Completion, or completion of the Work in readiness for final payment, are set
forth in the Agreement.

ARTICLE 10—SUBSTITUTE AND “OR EQUAL” ITEMS

10.01

10.02

The Contract for the Work, as awarded, will be on the basis of materials and equipment
specified or described in the Bidding Documents, and those “or-equal” or substitute or
materials and equipment subsequently approved by Engineer prior to the submittal of Bids
and identified by Addendum. No item of material or equipment will be considered by
Engineer as an “or—-equal” or substitute unless written request for approval has been
submitted by Bidder and has been received by Engineer within 10 days of the issuance of
the Advertisement for Bids or invitation to Bidders. Each such request must comply with
the requirements of Paragraphs 7.05 and 7.06 of the General Conditions, and the review
of the request will be governed by the principles in those paragraphs. The burden of proof
of the merit of the proposed item is upon Bidder. Engineer’s decision of approval or
disapproval of a proposed item will be final. If Engineer approves any such proposed item,
such approval will be set forth in an Addendum issued to all registered Bidders. Bidders
cannot rely upon approvals made in any other manner.

All prices that Bidder sets forth in its Bid will be based on the presumption that the Contractor
will furnish the materials and equipment specified or described in the Bidding Documents,
as supplemented by Addenda. Any assumptions regarding the possibility of post-Bid
approvals of “or—equal” or substitution requests are made at Bidder’s sole risk.

ARTICLE 11—SUBCONTRACTORS

11.01

11.02

The Contractor shall submit to the Design Professional and the City a list giving the names
and addresses of subcontractors, equipment suppliers, and material suppliers they
propose to use, together with the scope of their respective parts of the work. Contractors
will be permitted to sublet a portion thereof, but shall perform with their own organization,
work amounting to not less than 40% of the total original contract amount, except:

Any items designated in the contract as specialty items may be performed by a qualified
subcontractor and the cost of such special items so performed by subcontract will be
deducted
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11.03

11.04

11.05

from the total amount bid before computing the amount of work required to be performed
by the Contractor and their own organization, and

Any other items sublet to Small Disadvantaged Business Enterprises, pursuant to Section
00 41 00 “Small Disadvantaged Business Enterprise Program,” up to the value of the
contract SDBE goal, will be deducted from the total amount bid before computing the
amount of work required to be performed by the Contractor and their own organization.

In any event, the Contractor shall perform with their own organization work amounting to
not less than 35% of the difference between the total amount bid and the value of specialty
items that have been sublet.

Purchasing materials for subcontractors is not included in the percentage of work required
to be performed by the Contractor. IF the Contractor sublets items of work but elects to
purchase material for the subcontractor, the value of the material purchased will be
included in the total dollar amount considered to have been sublet.

ARTICLE 12—PREPARATION OF BID

12.01

12.02

12.03

12.04

12.05

12.06

The Bid Form is included with the Bidding Documents.

A. All blanks on the Bid Form must be completed in ink and the Bid Form signed in ink.
Erasures or alterations must be initialed in ink by the person signing the Bid Form. A
Bid price must be indicated for each section, Bid item, alternate, adjustment unit price
item, and unit price item listed therein.

B. Ifthe Bid Form expressly indicates that submitting pricing on a specific alternate item
is optional, and Bidder elects to not furnish pricing for such optional alternate item, then
Bidder may enter the words “No Bid” or “Not Applicable.”

If Bidder has obtained the Bidding Documents as Electronic Documents, then Bidder shall
prepare its Bid on a paper copy of the Bid Form printed from the Electronic Documents
version of the Bidding Documents. The printed copy of the Bid Form must be clearly legible,
printed on 8%2inch by 11-inch paper and as closely identical in appearance to the Electronic
Document version of the Bid Form as may be practical. The Owner reserves the right to
accept Bid Forms which nominally vary in appearance from the original paper version of
the Bid Form, providing that all required information and submittals are included with the
Bid.

A Bid by a corporation must be executed in the corporate name by a corporate officer
(whose title must appear under the signature), accompanied by evidence of authority to
sign. The corporate address and state of incorporation must be shown.

A Bid by a partnership must be executed in the partnership name and signed by a partner
(whose title must appear under the signature), accompanied by evidence of authority to
sign. The official address of the partnership must be shown.

A Bid by a limited liability company must be executed in the name of the firm by a member
or other authorized person and accompanied by evidence of authority to sign. The state of
formation of the firm and the official address of the firm must be shown.

A Bid by an individual must show the Bidder’'s name and official address.
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12.07

12.08
12.09

12.10

12.11

12.12

A Bid by a joint venture must be executed by an authorized representative of each joint
venturer in the manner indicated on the Bid Form. The joint venture must have been
formally established prior to submittal of a Bid, and the official address of the joint venture
must be shown.

All names must be printed in ink below the signatures.

The Bid must contain an acknowledgment of receipt of all Addenda, the numbers of which
must be filled in on the Bid Form.

Postal and e-mail addresses and telephone number for communications regarding the Bid
must be shown.

The Bid must contain evidence of Bidder’s authority to do business in the state where the
Project is located, or Bidder must certify in writing that it will obtain such authority within
the time for acceptance of Bids and attach such certification to the Bid.

If Bidder is required to be licensed to submit a Bid or perform the Work in the state where
the Project is located, the Bid must contain evidence of Bidder’s licensure, or Bidder must
certify in writing that it will obtain such licensure within the time for acceptance of Bids and
attach such certification to the Bid. Bidder’s state contractor license number, if any, must
also be shown on the Bid Form.

ARTICLE 13—BASIS OF BID

13.01

Unit Price

A. Bidders must submit a Bid on a unit price basis for each item of Work listed in the unit
price section of the Bid Form.

B. The “Bid Price” (sometimes referred to as the extended price) for each unit price Bid
item will be the product of the “Estimated Quantity”, which Owner or its representative
has set forth in the Bid Form, for the item and the corresponding “Bid Unit Price”
offered by the Bidder. The total of all unit price Bid items will be the sum of these “Bid
Prices”; such total will be used by Owner for Bid comparison purposes. The final
quantities and Contract Price will be determined in accordance with Paragraph 13.03
of the General Conditions.

C. Discrepancies between the multiplication of units of Work and unit prices will be
resolved in favor of the unit prices. Discrepancies between the indicated sum of any
column of figures and the correct sum thereof will be resolved in favor of the correct
sum.

ARTICLE 14—SUBMITTAL OF BID

14.01

14.02

The Bidding Documents include one separate unbound copy of the Bid Form, and, if
required, the Bid Bond Form. The unbound copy of the Bid Form is to be completed and
submitted with the Bid security and the other documents required to be submitted under
the terms of Article 2 of the Bid Form.

Submit the Bid no later than the date and time prescribed and at the place indicated in “00
01 16 Advertisement for Bids for Construction Contracts.” Enclose the Bid in an opaque
sealed envelope plainly marked with the Project number, Project title, bidder's name,
address, and contractor’s license number. Address the envelope to the name and address
of the Offeror, along with the Bid Security and other required documents. If sent by mail or
other delivery service, enclose the sealed envelope containing the Bid in a separate
envelope plainly marked on the outside with the
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14.03

14.04

notation “BID ENCLOSED.” Address the outer envelope to the mailing or physical address
shown in “00 01 16 Advertisement for Bids for Construction Contracts.” Offeror assumes
full responsibility for ensuring that the Bid arrives at the prescribed location before the
prescribed time.

Bids received after the date and time prescribed for the opening of bids, or not submitted
at the correct location or in the designated manner, will not be accepted and will be
returned to the Bidder unopened.

Provide the documentation required by Section 00 41 00 “Small Disadvantaged Business
Enterprise Program” to demonstrate compliance with or to demonstrate a good faith effort
in attempting to meet the goals for this Project.

ARTICLE 15—MODIFICATION AND WITHDRAWAL OF BID

15.01

15.02

15.03

An unopened Bid may be withdrawn by an appropriate document duly executed in the
same manner that a Bid must be executed and delivered to the place where Bids are to
be submitted prior to the date and time for the opening of Bids. Upon receipt of such notice,
the unopened Bid will be returned to the Bidder.

If a Bidder wishes to modify its Bid prior to Bid opening, Bidder must withdraw its initial Bid
in the manner specified in Paragraph 15.01 and submit a new Bid prior to the date and
time for the opening of Bids.

Bids may be withdrawn prior to the award of the Contract if the Offeror files a signed written
notice with the Owner within 72 hours after Bids are opened. Any request made by an
Offeror to withdraw its Bid for this Project will be subject to the requirements of NCGS
§143-129.1.

ARTICLE 16—OPENING OF BIDS

16.01

Bids will be opened at the time and place indicated in “00 01 16 Advertisement for Bids
for Construction Contracts.” if the requisite number of bids have been submitted. The
Owner will publicly acknowledge receipt of Bids received in time to be considered and
then open and read aloud the names of the Offerors and the amount bid as required by
applicable Laws and Regulations. Upon opening, all bids shall become property of the City
of Fayetteville and will not be returned to the Offeror.

ARTICLE 17—CONFIDENTIALITY OF BID INFORMATION

17.01

17.02

Bids will be opened in a manner that avoids disclosure of trade secrets and confidential
information to competing Offerors and that will keep the Bids from the public until a contract
is awarded. All Bids submitted to the Owner will be open for public inspection after the
Contract is awarded. Information that has designated as confidential or as a trade secret at
the time Bids are submitted may not be subject to disclosure to the public under Chapter
132 of the North Carolina General Statutes.

Clearly indicate which specific documents are considered to be trade secrets or
confidential information by stamping or watermarking all such documents with the word
“confidential” prominently on each page or sheet as well as on the cover of bound
documents. Place “confidential” stamps or watermarks so that they do not obscure any of
the required information
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17.03

17.04

on the document, either in the original or in a way that would obscure any of the required
information in a photocopy of the document.

Submit all confidential information in a different binder so this confidential material is
separate from the rest of the Bid.

The Owner will protect this information to the extent allowed by state Laws and
Regulations. However, if the Owner is requested or becomes legally compelled (by oral
questions, interrogatories, requests for information or documents, subpoena, civil or
criminal investigative demand, public information requests, including requests under
Chapter 132 of the North Carolina General Statutes, or similar process) or is required by a
regulatory body to make any disclosure that is prohibited or otherwise constrained by this
Agreement, the Owner will provide Offeror with prompt notice of this request so that it may
seek an appropriate protective order or other appropriate remedy.

ARTICLE 18—BIDS TO REMAIN SUBJECT TO ACCEPTANCE

18.01

All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but
Owner may, in its sole discretion, release any Bid and return the Bid security prior to the
end of this period.

ARTICLE 19—EVALUATION OF BIDS AND AWARD OF CONTRACT

19.01

19.02

19.03

19.04

19.05

Owner reserves the right to reject any or all Bids, including without limitation,
nonconforming, nonresponsive, unbalanced, or conditional Bids. Owner also reserves the
right to waive all minor Bid informalities not involving price, time, or changes in the Work.
Any bid including any unit or lump sum bid price that is unbalanced to the potential
detriment of the City will be considered irregular and may be rejected.

Owner may conduct such investigations as it deems necessary to establish the
responsibility, qualifications, and financial ability of Bidders, any proposed Subcontractors
or Suppliers, consultants, individuals, or entities proposed to furnish parts of the Work in
accordance with the Contract Documents.

Qualifications Statement: Submit information as required in C-451 2018 “Qualifications
Statement” within fifteen (15) days of the date Bids are due if requested to do so by the
Owner.

Owner will reject the Bid of any Bidder that Owner finds, after reasonable inquiry and
evaluation, to not be responsible or in its best interest

If Bidder purports to add terms or conditions to its Bid, takes exception to any provision of
the Bidding Documents, or attempts to alter the contents of the Contract Documents for
purposes of
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19.06

19.07

19.08

19.09

19.10

the Bid, whether in the Bid itself or in a separate communication to Owner or Engineer,
then Owner will reject the Bid as nonresponsive.

If Owner awards the contract for the Work, such award will be to the responsible Bidder
submitting the lowest responsive Bid.

Each Bidder agrees to waive any claim it has or may have against the members of the
Owner, Engineer, and their respective employees, arising out of or in connection with the
administration, evaluation, or recommendation of any Bid.

Notwithstanding any other provision of the Contract Documents, it is stipulated and agreed
that by accepting a Bid, the Owner has not and does not waive its sovereign immunity from
suit and/or liability.

Evaluation of Bids

A. In evaluating Bids, Owner will consider whether the Bids comply with the prescribed
requirements, and such alternates, unit prices, and other data, as may be requested
in the Bid Form or prior to the Notice of Award.

B. In the comparison of Bids, alternates will be applied in the same order of priority as
listed in the Bid Form. To determine the Bid prices for purposes of comparison, Owner
will announce to all bidders a “Base Bid plus alternates” budget after receiving all Bids,
but prior to opening them. For comparison purposes alternates will be accepted,
following the order of priority established in the Bid Form, until doing so would cause
the budget to be exceeded. After determination of the Successful Bidder based on
this comparative process and on the responsiveness, responsibility, and other factors
set forth in these Instructions, the award may be made to said Successful Bidder on
its base Bid and any combination of its additive alternate Bids for which Owner
determines funds will be available at the time of award.

C. For the determination of the apparent low Bidder when unit price bids are submitted,
Bids will be compared on the basis of the total of the products of the estimated quantity
of each item and unit price Bid for that item, together with any lump sum items.

In evaluating whether a Bidder is responsible, Owner will consider the qualifications of the
Bidder, past performance on past/current Owner projects, and may consider the
qualifications and experience of Subcontractors and Suppliers proposed for those portions
of the Work for which the identity of Subcontractors and Suppliers must be submitted as
provided in the Bidding Documents.

ARTICLE 20—BONDS AND INSURANCE

20.01

20.02

Article 6 of the General Conditions, as may be modified by the Supplementary Conditions,
sets forth Owner’s requirements as to performance and payment bonds, other required
bonds (if any), and insurance. When the Successful Bidder delivers the executed
Agreement to Owner, it must be accompanied by required bonds and insurance
documentation.

Provide performance and payment bonds for this Project that fully comply with the
provisions of Chapter 44A of the North Carolina General Statutes. Administration of these
bonds will conform
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to Chapter 44A of the North Carolina General Statutes and the provisions of the Contract
Documents.

20.03 Article 8, Bid Security, of these Instructions, addresses any requirements for providing bid
bonds as part of the bidding process.

ARTICLE 21—SIGNING OF AGREEMENT

21.01 When Owner issues a Notice of Award to the Successful Bidder, it will be accompanied
by the unexecuted counterparts of the Agreement along with the other Contract
Documents as identified in the Agreement. Within 15 days thereafter, Successful Bidder
must execute and deliver the required number of counterparts of the Agreement and any
bonds and insurance documentation required to be delivered by the Contract Documents
to Owner. Within fifteen (15) days of receiving the signed documents from the Successful
Bidder, or within a longer time—frame specified by the Owner via written notice to the
Successful Bidder, the Owner will deliver one set of fully signed counterparts to the
Successful Offeror together with printed and electronic copies of the Contract Documents
as stated in Paragraph 2.02 of the General Conditions.

ARTICLE 22—SALES AND USE TAXES

22.01 Bidders will be required to comply with applicable North Carolina state Laws and
Regulations related to the payment of sales and use taxes for this Project. Additional
requirements for the reporting of state sales tax expenditures and reimbursable sales
taxes are included in Section 00 45 04 “North Carolina State Sales Tax Requirements.”

22.02 Said taxes must not be included in the Bid. Refer to Paragraph SC-7.10 of the
Supplementary Conditions for additional information.

ARTICLE 23—DIVERSE BUSINESS PARTICIPATION PROGRAM

23.01 Offerors will be required to comply with any applicable diverse business participation goals
required by Chapter 143 of the North Carolina General Statutes.

23.02 Offerors will also be required to comply with the Owner’s diverse business participation
program as specified in Section 00 41 00 “Small Disadvantaged Business Enterprise
Program.”
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SMALL DISADVANTAGED BUSINESS ENTERPRISE PROGRAM

L Applicability.

(a) This program shall apply to all construction and repair work involving the expenditure of City funds,
regardless of the sources of other funds, in the amounts set forth in G.S. 143-129 and G.S. 143-131; this program shall
also apply to the procurement of architectural, engineering and surveying services as outlined in G.S. 143-64.31.
This program shall not apply to contracts established by the State or any agency of the State.

(b) If any section, subsection, clause or provision of this chapter, including those groups
found to be presumptively socially disadvantaged, is held to be invalid by a court of competent
jurisdiction, the remainder of the chapter shall not be affected by such invalidity.

IL. Definitions.
As used in this part, the following terms shall have the following meanings:

Affiliation - One firm controls or has the power to control the other, or a third party or parties controls or has
the power to control both, or an identity of interests exists between such firms. In determining whether firms are
Affiliates, the City shall consider all appropriate factors, including common ownership, common management, and
contractual relationships. Affiliates must be considered together in determining whether a firm is a Small Business
Enterprise.

Bidder/Participant - Any person, firm, partnership, corporation, limited liability company, association or joint
venture seeking to be awarded a public contract or subcontract.

Brokering - Filling orders by purchasing or receiving supplies from a third party supplier rather than out of
existing inventory, and providing no Commercially Useful Function other than acting as a conduit between a supplier
and a customer.

City - The awarding authority for contracts awarded by the City of Fayetteville.

City's Marketplace - The geographic and procurement areas in which the City contracts on an annual basis.

Commercially Useful Function - Responsibility for the execution of a distinct element of the work of the contract
which is carried out by actually performing, managing, and supervising the work involved, or fulfilling responsibilities

as a joint venture.

Contract - A mutually binding legal relationship or any modification thereof obligating the seller to furnish
equipment or services and obligating the buyer to pay for them, not including leases or emergency procurements.

Doing Business - Having a physical location from which to engage in for profit activities in the scope(s) of
expertise of the firm.

Economically Disadvantaged - An individual whose Personal Net Worth is less than the amount identified in 49
CFR
Part 26

Equipment - Materials, supplies, commodities and apparatuses.

Expertise - Demonstrated skills, knowledge, or ability to perform in the field of endeavor in which certification is
sought by the firm as defined by normal industry practices, including licensure where required.

Good Faith Efforts - Actions undertaken by a Bidder/Participant to achieve a SDBE goal which, by their
scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the Program's
requirements.

Joint Venture - An association of two or more persons, or any combination of types of business enterprises
and persons numbering two or more, proposing to perform a single for profit business enterprise, in which each joint



venture partner contributes property, capital, efforts, skill and knowledge, and in which the SDBE is responsible for
a distinct, clearly defined portion of the work of the contract and whose share in the capital contribution, control,
management, risks, and profits of the joint venture is commensurate with its ownership interest. Joint ventures must

have an agreement in writing specifying the terms and conditions of the relationships between the partners and their
relationship and responsibility to the contract.



Managers - The City Manager.

Manufacturer - A firm that operates or maintains a factory or establishment that produces, on the premises,
the materials, supplies, articles, or equipment required under the contract and of the general character described by
the specifications.

Personal Net Worth - The net value of the assets of an individual after total liabilities are deducted. An
individual's Personal Net Worth does not include the individual's ownership interest in an applicant or the individual's
equity in his or her primary place of residence. An individual's Personal Net Worth includes only his or her share of
assets held jointly with the individual's spouse.

Program - The SDBE Program.

Project Specific Goal - The Goal established for a particular project or contract based upon the availability of
SDBEs in the scopes of work of the Contract.

Regular Dealer - A firm that owns, operates, or maintains a store, warehouse, or other establishment in
which the materials, supplies, articles or equipment of the general character described by the specifications and
required under the contract are bought, kept in stock, and regularly sold or leased to the public in the usual course of
business. To be a Regular Dealer, the firm must be an established, regular business that engages, as its principal
business and under its own name, in the purchase and sale or lease of the products in question. A firm may be a
Regular Dealer in such bulk items as petroleum products, steel, cement, gravel, stone, or asphalt without owning,
operating, or maintaining a place of business if the firm both owns and operates distribution equipment for the
products. Any supplementing of a Regular Dealer's distribution equipment shall be by a long- term lease agreement
and not on an ad hoc or contract-by-contract basis. Packagers, manufacture representatives, or other persons who
arrange or expedite transactions are not Regular Dealers.

Schedule of Participation - The list of SDBEs that the Bidder/Participant commits will be utilized, their scopes
of the work, and dollar value or the percentage of the project they will perform.

Socially Disadvantaged - An individual who has been subjected to racial or ethnic prejudice or cultural bias
within American society because of his or her identity as a member of a group and without regard to individual
qualities. Social disadvantage must stem from circumstances beyond the individual's control. A Socially
Disadvantaged individual must be a citizen or lawfully admitted permanent resident of the United States who is either:

(a) A person whose lifelong cultural and social affiliation is with one of the following groups, which are
rebuttably presumed to be Socially Disadvantaged:

@) Blacks/African - Americans (persons having origins in any of the Black racial groups of Africa);

(i1) Hispanic - Americans (persons of Mexican, Puerto Rican, Cuban, Dominican, Central
or South American, or other Spanish or Portuguese culture or origin, regardless of race);

(ii1) Native - Americans (persons having origins in the original groups of North America);

(iv) Asian - Americans (persons having origins in any of the original groups of the Far East,
Southeast Asia, the islands of the Pacific or the Indian Subcontinent);

(v) Women; or
(b) Any socially disadvantaged individual as defined by 15 U.S.C. 637.

Small Disadvantaged Business Enterprise (SDBE) - Means a business, including a sole proprietorship,
partnership, corporation, limited liability company, joint venture or any other business or professional entity:

(a) Which is at least 51 percent owned by one or more Socially and Economically Disadvantaged
individuals, or in the case of a publicly owned business, at least 51 percent of all classes of the stock of
which is owned by one or more Socially and Economically Disadvantaged individuals;



(b) Whose management, policies, major decisions and daily business operations are independently
managed and controlled by one or more such Socially and Economically Disadvantaged
individuals;



II1.

(c)
(d)
(e)

Which is a Small Business Enterprise as defined by 13 CFR Part 121,
Which is Doing Business in the City's Marketplace; and

Which is certified as a SDBE by the City of Fayetteville.

SDBE Program Coordinator - The person designated by the Managers to administer the Program.

SDBE Program Administration.

The Coordinator shall administer the SDBE Program, which duties shall include:

Iv.

(@)

(b)

Formulating, proposing, and implementing rules and regulations for the further development,
implementation, and monitoring of the Program.

Informing SDBEs of City contracting opportunities through outreach activities.

(c) Providing information and assistance to SDBEs relating to City procurement practices and
procedures, and bid specifications, requirements, and prerequisites.

(d)

(h)
(i)
1)

Certifying businesses as SDBEs, maintaining certification records, and ensuring that all City
departments have current certification listings.

Establishing Project Specific Goals.

Evaluating Bidder/Participant's achievement of Project Specific Goals or Good Faith Efforts to
meet Project Specific Goals.

Working with City departments to monitor Contracts to ensure prompt payments to SDBEs,
compliance with Project Specific Goals and commitments and the Program's operations and
objectives.

Receiving, reviewing, and acting upon complaints and suggestions concerning the Program.

Collecting data to evaluate the Program.

Monitoring the Program and reporting to the Managers, the Mayor and the City Council on the
administration and operations of the Program.

Race- and Gender-Neutral Measures to Ensure Equal Opportunities for All Bidders/Participants.

The City shall develop and use measures to facilitate the participation of all firms in City
contracting activities. These measures shall include, but are not limited to:

Arranging solicitation times for the presentations of bidding opportunities, which includes
quantities, specifications and delivery schedules so as to facilitate the participation of interested
firms.

Dividing requests for bids or proposals into work elements to facilitate the participation of small firms.

Providing timely information on specific contracting opportunities, contracting procedures,
and bid preparation.

Holding pre-bid conferences, where appropriate, to explain the projects.

Enforcing prompt payment requirements and procedures, including requiring by contract
that prime contractors promptly pay subcontractors.

Reviewing bonding and insurance requirements to eliminate unnecessary barriers to contracting with the
City.



(9) Maintaining information on all firms bidding on City prime contracts and subcontracts.



SDBE Program Eligibility.

(h)

Only businesses that meet the criteria of SDBEs may participate in the Program.

The City shall apply the certification criteria and procedures of 49 CFR Part 26 to applicants for
participation in the Program.

The City shall certify the eligibility of joint ventures involving SDBEs and non-SDBEs.

In lieu of conducting its own certifications, the Coordinator may accept formal certifications by other
entities as meeting the requirements of the Program, if the eligibility standards of such entities are
comparable to those of the City. Certification decisions, including decertification and graduation
determinations, by those other entities shall be accepted by the City in its discretion.

It is the responsibility of the SDBE to notify the Coordinator of any change in its circumstances
affecting its continued eligibility for the Program. Failure to do so may result in the firm's
decertification.

A SDBE may be decertified if it submitted inaccurate, false, or incomplete information to the City or
failed to comply with requirements of a contract with the City or with the requirements of the Program.

A third party may challenge the eligibility of a certified firm:

(1) The challenge shall be made in writing under oath and shall include all information relied
upon by the challenging party.

(2) The Coordinator shall provide an opportunity to the parties for an informal hearing. The
parties may appear and provide documentation or other evidence and be represented by
counsel.

3) The Coordinator shall render a written decision within 15 days of the hearing.

4 If the Coordinator determines that the firm is not eligible, it may appeal the determination to

the Manager in writing within 7 days of receipt of the written decision. The challenging party
shall have no right of appeal from the Coordinator's determination.

(5) The Manager shall issue a written decision within 15 days of receipt of the appeal. The
Manager's determination shall be final.

A firm that has been decertified may not reapply for certification for one year from the effective

date of its decertification.

VL.

VIL

(@)

SDBE Goal Setting.

The Coordinator shall establish a Project Specific Goal for appropriate Contracts based on normal industry
practice as determined in consultation with the appropriate Department, the availability of SDBEs to perform the
functions of the Contracts and the City's utilization of SDBEs to date.

Counting Participation of SDBEs.

The entire amount of that portion of a construction Contract that is performed by the SDBE's own forces shall
be counted, including the cost of equipment obtained by the SDBE for the work of the Contract, and equipment
purchased or leased by the SDBE (except equipment the SDBE subcontractor or Joint Venture partner
purchases or leases from the prime contractor or its Affiliate).

(b) The entire amount of fees or commissions charged by a SDBE for providing a bona fide service, such as
professional, technical, consultant or managerial services, or for providing bonds or insurance specifically
required for the performance of the Contract, shall be counted, provided the fee is reasonable and not
excessive as compared with fees customarily charged for similar services.

(c) When a SDBE performs as a participant in a Joint Venture, only the portion of the total dollar value of the



Contract equal to the distinct, clearly defined portion of the work of the Joint Venture's Contract that the
SDBE performs with its own forces and for which it is separately at risk shall be counted.



(d)

()

(9)

VIIL

IX.

(@)

(@)

(@)

(b)

(c)
(d)

Only expenditures to a SDBE that is performing a Commercially Useful Function shall be counted. To
determine whether a firm is performing a Commercially Useful Function, the City will evaluate the amount of
work subcontracted, industry practices, whether the amount the firm is to be paid under the Contract is
commensurate with the work it is actually performing and other relevant factors. To perform a Commercially
Useful Function, the SDBE must be responsible, with respect to equipment used on the Contract, for
negotiating price, determining quality and quantity, ordering the material, installing (where applicable) and
paying for the material itself. A SDBE does not perform a Commercially Useful Function if its role is limited
to that of an extra participant in the Contract through which funds are passed in order to obtain the
appearance of SDBE participation. If a SDBE subcontracts a greater portion of the work of a Contract than
would be expected on the basis of normal industry practice, it is presumed not to perform a Commercially
Useful Function. When a SDBE is presumed not to be performing a Commercially Useful Function, the SDBE
may present evidence to rebut this presumption.

One hundred percent of the cost of the materials or supplies obtained from a SDBE Manufacturer or Regular
Dealer shall be counted. One hundred percent of the fees or transportation charges for the delivery of
materials or supplies required on a job site shall be counted only if the payment of such fees is a customary
industry practice and are commensurate with fees customarily charged for similar services. The cost of the
materials and supplies shall not be counted.

If a firm is decertified during performance of a Contract, the dollar value of work performed under a Contract
with that firm after it has been decertified shall not be counted.

In determining achievement of a Project Specific Goal, the participation of a SDBE shall not be counted until
that amount has been paid to the SDBE.

Procurement of Architectural, Engineering and Surveying Services (G.S. 143-64.31)

The City shall use good faith efforts to notify minority firms of the opportunity to submit qualifications for
architectural, engineering, surveying and construction management at risk services.

Informal Construction and Repair Work (G.S. 143-131)

The City shall solicit minority participation for construction and repair projects in the amount of five thousand
dollars ($5,000) or more, but less than three hundred thousand dollars ($300,000). The City shall maintain
a record of contractors solicited and shall document efforts to recruit minority business participation in these
contracts.

Formal Construction and Repair Work (G.S. 143-129)

For all solicitations, the Bidder/Participant shall submit a Schedule of Participation detailing all subcontractors
from which the Bidder/Participant solicited bids or quotations, and if a Project Specific Goal has been
established, its achievement of the Goal or its Good Faith Efforts to do so. The list of SDBEs provided by
the City to a Bidder/Participant establishes the minimum universe from which a Bidder/Participant must solicit
SDBEs. The Schedule of Participation shall be due at the time set out in the solicitation documents.

Any agreement between a Bidder/Participant and a SDBE in which the Bidder/Participant requires that the
SDBE not provide subcontracting quotations to other bidders/proposers is prohibited.

SDBEs shall respond to relevant requests for quotations.

Where the Bidder/Participant cannot achieve the Project Specific Goal, the Coordinator will determine
whether the Bidder/Participant has made Good Faith Efforts. At a minimum, the Bidder/Participant must
engage in the following Good Faith Efforts that total at least 50 points for the bid or proposal to be responsive.

€)) Contacting SDBEs from the list provided by the City at least ten days before the bid or
proposal date and notifying them of the nature and scope of the work to be performed. The
Bidder/Participant shall provide interested SDBEs with timely, adequate information about
the plans, specifications, and requirements of the Contract to allow SDBEs to respond to
the solicitation. The Bidder/Participant must follow up initial solicitations with interested



SDBEs. 10 points.



XIL.

(e)

(9)

(h)

2) Providing or making the construction plans, specifications, and requirements available for
review by SDBEs at least ten days before the bid or proposals are due. 10 points.

3) Breaking down or combining elements of work into economically feasible units to facilitate
minority participation. 15 points.

@) Working with SDBE, minority, women, trade, community or contractor organizations
identified by the City in the bid documents that provide assistance in recruitment of SDBEs.
10 points.

(5) Attending any prebid meetings scheduled by the City. 10 points.

(6) Providing assistance in getting required bonding or insurance or providing alternatives to
bonding or insurance for subcontractors. 20 points.

@) Negotiating in good faith with interested SDBEs and not rejecting them as unqualified without
sound reasons based on their capabilities. Evidence of such negotiation includes the names,
addresses, and telephone numbers of SDBEs that were contacted; a description of the
information provided regarding the plans and specifications for the work selected for
subcontracting; and why agreements could not be reached with SDBEs. The
Bidder/Participant may not reject SDBEs as being unqualified without sound reasons based
on a thorough investigation of their capabilities. Any rejection of a SDBE based on price or
lack of qualifications must be documented in writing. 15 points.

®) Providing assistance to an otherwise qualified SDBE in need of equipment, loan capital,
lines of credit, or joint pay agreements to secure loans, supplies, or letters of credit, including
waiving credit that is ordinarily required. Assisting SDBEs in obtaining the same unit pricing
with the bidder's suppliers in order to help minority SDBEs to establish credit. 25 points.

) Negotiating joint venture and partnership arrangements with SDBEs to increase
opportunities for SDBE participation. 20 points.

(10) Providing quick pay agreements and policies to enable SDBEs to meet cash-flow demands. 20
points.

In determining whether a Bidder/Participant has made Good Faith Efforts, the performance of other
bidders/proposers in meeting the Project Specific Goal may be considered. For example, when the
apparent successful Bidder/Participant fails to meet the Project Specific Goal but others meet it, it
may be reasonably questioned whether, with additional reasonable efforts, the apparent successful
Bidder/Participant could have met the Goal. Similarly, if the apparent successful Bidder/Participant
fails to meet the Goal, but meets or exceeds the average SDBE participation obtained by other
bidders/proposers, this may be evidence that the apparent successful Bidder/Participant made Good
Faith Efforts.

The Coordinator shall timely review the Schedule of Participation prior to award, including the scope
of work and the letters of intent from SDBEs. The Coordinator may request clarification in writing of
items listed in the Schedule of Participation, provided such clarification shall not include the
opportunity to augment listed SDBE participation or Good Faith Efforts.

The Schedule of Participation and supporting documents shall be reviewed by a Bid Selection
Committee, composed of the operating departments, Purchasing Department, Coordinator and
other representatives as appropriate. If the Bid Selection Committee initially determines the bid to
be responsive, it shall recommend award of the Contract to the Managers. If the Bid Selection
Committee determines the bid to be non- responsive, it shall confer with the City Attorney prior to
recommending the rejection of the bid.

A Bidder/Participant found to be non-responsive may appeal this determination pursuant to the City's
bid protest procedures.

Contract Performance Compliance Procedures.



(a) Upon award of a Contract by the City that includes a Project Specific Goal, the Goal becomes a
covenant of performance by the Bidder/Participant in favor of the City.



(1

2
)

(b) The Bidder/Participant shall provide a listing of all subcontractors to be used in the performance of the

Contract, and subcontractor payment information to the City with each request for payment submitted to the
City. The Coordinator and the operating department shall monitor subcontractor participation during the
course of the Contract and shall have reasonable access to all Contract-related documentation held by the
Bidder/Participant. The Bidder/Participant shall submit reports at such times and in such formats as
requested by the City.

(c) The Bidder/Participant shall cooperate with the City in studies and surveys related to the Program.

(d) The Bidder/Participant cannot make changes to the Schedule of Participation or substitute
subcontractors named in the Schedule of Participation without the prior written approval of the
Coordinator. Unauthorized changes or substitutions shall be a violation of this program, and may
constitute grounds for rejection of the bid or proposal or cause termination of the executed Contract
for breach, the withholding of payment and/or subject the Bidder/Participant to Contract penalties or
other sanctions.

All requests for changes or substitutions of the subcontractors named in the Schedule of Participation shall
be made to the Coordinator in writing, and shall clearly and fully set forth the basis for the request. A
Bidder/Participant shall not substitute a subcontractor or perform the work designated for a subcontractor
with its own forces unless and until the Coordinator approves such substitution in writing.

The facts supporting the request must not have been known nor reasonably should have been known by
either party prior to the submission of the Schedule of Participation. Bid shopping is prohibited.
Substitutions of the subcontractor shall be permitted only on the following basis:

6] Unavailability after receipt of reasonable notice to proceed.

(ii) Failure of performance.

(iii) Financial incapacity.

(iv) Refusal by the subcontractor to honor the bid or proposal price.

) Mistake of fact or law about the elements of the scope of work of a solicitation where
agreement upon a reasonable price cannot be reached.

(vi) Failure of the subcontractor to meet insurance, licensing, or bonding requirements; or
(vii) The subcontractor's withdrawal of its bid or proposal.

@)) Where the Bidder/Participant has established the basis for the substitution to the satisfaction of the
Coordinator, the Bidder/Participant shall make Good Faith Efforts to fulfill the Schedule of
Participation if the Project Specific Goals will not otherwise be met. The Bidder/Participant may seek
the assistance of the SDBE Office in obtaining a new SDBE subcontractor. If the Project Specific
Goal cannot be reached and Good Faith Efforts have been made, the Bidder/Participant may
substitute with a non-SDBE.

(e) If a Bidder/Participant plans to hire a subcontractor on any scope of work that was not previously
disclosed in the Schedule of Participation, the Bidder/Participant shall obtain the approval of the Coordinator
to modify the Schedule of Participation and must make Good Faith Efforts to ensure that SDBEs have a fair
opportunity to bid on the new scope of work.

(f) The SDBE Compliance Committee, comprised of the Coordinator as the Chair and a representative
from the Purchasing Department or any requested representative, shall be responsible for evaluating and
reviewing issues and concerns concerning the Program, including whether a Bidder has complied with the
Good Faith Efforts.

(9) If the Bidder/Participant is found to be in noncompliance with the Program or the Contract and fails to
correct such noncompliance within ten working days after written notification, the City will withhold 5 percent
of the amount of completed work on all monthly payments until the Bidder/Participant has come into



compliance.



XITI. Protest Procedure.

A Bidder/Participant may protest a decision regarding the implementation of the Program, including the
determination that it has not made Good Faith Efforts, by filing a written grievance with supporting evidence with
the Coordinator. The Coordinator shall provide a written response within ten working days of receipt of the
grievance. The Bidder/Participant may appeal the Coordinator's determination in writing within ten working days of
receipt to the Purchasing Director. The Director shall refer the grievance to the SDBE Compliance Committee,
which shall hold a hearing and issue a written recommendation within ten working days. The Manager, upon
receipt of the SDBE Compliance Committee's recommendation, shall make a final determination within ten
working days.

XIII. Dispute Resolution.

Not-withstanding the protest procedures outlined above, mediation shall be required for all parties involved in
a dispute under this program prior to initiating litigation concerning the dispute. The procedures for mediation shall
be those adopted by City Council Resolution #2002-066 which is incorporated herein by reference as if fully set forth
herein.

XIV. Penalties.

(a) Providing false or misleading information to the City in connection with an application for or challenge
to certification, recertification or decertification as a SDBE, submission of a bid, responses to requests for
qualifications or proposals, Good Faith Efforts documentation, post-award compliance, or other actions in violation
of this program may render any bid award or contract void. A contract that is void under this section may continue
in effect until an alternative can be arranged when immediate termination would result in harm to the public health
or welfare.

(b) A Bidder/Participant is subject to withholding of payments under the Contract, termination of the
Contract for breach, Contract penalties, decertification as a SBDE, or being barred or deemed non-responsive in
future City solicitations and Contracts for up to two years, if it is found to have:

€)) Provided false or misleading information in connection with the submission of a bid or
proposal or documentation of Good Faith Efforts, post-award compliance, or other Program
operations.

2) Failed in bad faith to fulfill the Project Specific Goal, thereby materially breaching the Contract.

(4) Repeatedly failed to comply in good faith with substantive provisions of this program.
(c) The City reserves the right to pursue all remedies available in law or in equity for violations of this
program.

XV. Program Review.

(a) The Managers, the Mayor, and the City Council shall receive an annual report from the Coordinator
detailing the City's performance under the Program.

(b) The Managers, the Mayor, and the City Council will review this report, including the City's progress
towards eliminating discrimination in its contracting activities and marketplace, and revise the Program as necessary
to meet legal and Program requirements.

(c) If the Managers, the Mayor, and the City Council find that the objectives of the Program have been
achieved, the City Council shall sunset the Program.
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CITY OF FAYETTEVILLE SDBE
COMPLIANCE PROVISIONS

SDBE CONTRACT PROVISIONS (CONSTRUCTION)

APPLICATION:

The requirements of the Small Disadvantaged Business Program for participation in the City of Fayetteville's
construction contracts are hereby made a part of these contract documents. These requirements shall apply to all
contracts regardless of ownership. Copies of the Program may be obtained from:

City of Fayetteville
Purchasing Division
433 Hay Street
Fayetteville, NC 28301
E-mail: kimberlytoon@fayettevillenc.gov

SDBE COMPLIANCE REQUIREMENTS

1. The Bidder shall provide, with the bid, the SDBE CONTRACT PROVISIONS (CONSTRUCTION),

properly executed which signifies that the Bidder understands and agrees to the incorporated SDBE
contract provisions.

2. The Bidder shall provide with the bid:

Affidavit B — INTENT TO PERFORM CONTRACT WITH OWN WORKFORCE, in making this
certification the Bidder states that the Bidder does not customarily subcontract elements of this type
project and will perform all elements of the work with his/her own current work forces; and

IDENTIFICATION OF SMALL DISADVANTAGED BUSINESS PARTICIPATION — This certifies that on
this project listed small disadvantaged business enterprises will be used as construction
subcontractors, vendors, suppliers, or providers of professional services. Enter zero dollars
indicating no SDBE's are being used with this project; or

Affidavit A — LISTING OF GOOD FAITH EFFORTS AND IDENTIFICATION OF SMALL
DISADVANTAGED BUSINESS PARTICIPATION, as certification that those small disadvantaged
businesses listed will be used on this project.

3. Upon being named apparent low Bidder, The Bidder shall provide:

Affidavit C — PORTION OF WORK TO BE PERFORMED BY SMALL DISADVANTAGED FIRMS, if the

portion of the work to be executed by SDBE's is equal to or greater than 10% of the Bidders total
contract price; or,

Affidavit D — GOOD FAITH EFFORTS, if the goal of 10% participation by SDBE's is not achieved.

All written statements, certifications or intentions made by the Bidder shall become part of the agreement between the
Contractor and the City of Fayetteville for performance of this Contract. Failure to comply with any of these
statements, certifications or intentions, or with the SDBE compliance provisions shall constitute a breach of the
contract. Any such breach may result in termination of the contract in accordance with the termination provisions
contained in the contract. It shall be solely at the option of the City of Fayetteville whether to terminate the contract

for breach.


mailto:kimberlytoon@fayettevillenc.gov

Subcontractor Payment Requirements:
North Carolina General Statues 143-134.1 (N.C.G.S.) states that the percentage of retainage on payments may by
the prime contractor to the subcontractor shall not exceed the percentage of retainage on payments made by the City
of Fayetteville to the prime contractor. Failure to comply with this provision shall be considered a breach of contract,
and the contract may be terminated in accordance with the termination provisions of the contract.
The Contractor shall provide an itemized statement of payments to each SDBE subcontractor before final payment is

processed. Date:

(Name of

Company)

(Signature)

Attest:

(Above Name Typed or Printed)

(Title)
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City of Fayetteville
Affidavit A — Listing of the Good Faith Efforts
Affidavit of

(Name of Bidder)
| have made a good faith effort to comply under the following areas checked:
(A minimum of 50 value points must be checked in order to have achieved a “good faith effort”)

o (1) Contacting minority businesses that reasonably could have been expected to submit a quote and that
were known to the contractor or available on State or local government maintained lists at least 1 days before
the bid or proposal date and notifying them of the nature and scope of the work to be performed. Value =
Ten (10) points.

o (2) Making the construction plans, specification and requirements available for review by prospective
minority businesses, or providing these documents to them at least 10 days before the bid or proposals are
due. Value = Ten
(10) Points.

o (3)Breaking down or combining elements of work into economically feasible units to facilitate minority participation.
Value = Fifteen (15) points.

o (4) Working with minority trade, community, or contractor organizations identified by the Office for Historically
Underutilized Businesses and included in the bid documents that provide assistance in recruitment or
minority businesses. Value= Ten (10) points.

o (5) Attending any pre-bid meetings scheduled by the public owner. Value = Ten (10) points.

o (6) Providing assistance in getting required bonding or insurance or providing alternatives to bonding or
insurance for subcontractors. Value = Twenty (20) points.

o (7) Negotiating in good faith with interested minority businesses and not rejecting them as unqualified without
sound reasons based on their capabilities. Any rejection of a minority business based on lack of qualification
should have the reasons documented in writing. Value = Fifteen (15) points.

o (8) Providing assistance to an otherwise qualified minority business in need of equipment, loan capital, lines
of credit, or joint pay agreements to secure loans, supplies, or letters of credit, including waiving credit that is
ordinarily required. Assisting minority businesses in obtaining the same unit pricing with the bidder's suppliers
in order to help minority businesses in establishing credit. Value = Twenty-five (25) points.

o (9) Negotiating joint venture and partnership arrangements with minority businesses in order to increase
opportunities for minority business participation on a public construction or repair project when possible.
Value = Twenty (20) points.

o (10) Providing quick pay agreements and policies to enable minority contractors and suppliers to meet cash-
flow demands. Value = Twenty (20) points.

In accordance with GS143-128.2 (d) the undersigned will enter into a formal agreement with the firms listed in the
Identification of Small Disadvantaged Business Participation schedule conditional upon execution of a contract with
the Owner. Failure to abide by this statutory provision will constitute a breach of the contract. The undersigned hereby
certifies that he or she has read the terms of the Small Disadvantaged Business Commitment and is authorized to
bind the Bidder to the commitment herein set forth.

Date: Name of Authorized Officer:

State of North Carolina, County of
Subscribed and sworn to before me this day of 20
Notary Public

My commission expires
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CITY OF FAYETTEVILLE SDBE
COMPLIANCE PROVISIONS
AFFIDAVIT B
Intent to Perform Contract with Own Workforce
Affidavit of

(Name of Bidder)
| hereby certify that it is our intent to perform 100% of the work required for the contract

(Name of Project)

In making this certification, the Bidder states that the Bidder does not customarily subcontract elements of this type
of project, and normally performs and has the capability to perform and will perform all elements of the work on this
project with his/her own current work forces; and will complete all elements of this project without the use of
subcontractors, materials suppliers or providers of professional services.

The Bidder agrees to provide any additional information or documentation requested by the owner in support of the
above statement.

The undersigned hereby certifies that he or she has read this certification and is authorized to bind the Bidder to the
commitments herein contained.

Date: Name of Authorized Officer:

Signature:

Title:

State of North Carolina, County of
Subscribed and sworn to before me this day of 20

SEAL Notary Public

My commission expires




*THIS FORM IS NOT TO BE SUBMITTED WITH THE BID PROPOSAL*
CITY OF FAYETTEVILLE SDBE
COMPLIANCE PROVISIONS
AFFIDAVIT C

PORTION OF THE WORK TO BE PERFORMED BY SMALL DISADVANTAGED FIRMS

If the portion of the work to be executed by small disadvantaged businesses as defined in G.S. 143-
128.2(g) is equal to or greater than 10% of the Bidders total contract price, then them Bidder must
complete this affidavit. This affidavit shall be provided by the apparent lowest responsible, responsive
Bidder within 72 hours after notification of being low Bidder.

Affidavit of | do certify that on the
(Name of Company)
$
(Project Number) (Dollar Amount of Bid)
| will expend a minimum of % of the total dollar amount of the contract with small disadvantaged business

enterprises. SDBE's will be employed as subcontractors, vendors, or providers of professional services. Such work
will be subcontracted to the following firms listed below.

Name, Address, and SDBE Description Dollar Percent
Phone No. Category Valu of
e Contrac

t

*SDBE categories: Black-African Americans (B), Hispanic-Americans (H), Asian-Americans (A), Native-Americans
(1), Women (F), Socially/Economically Disadvantaged (D)




Pursuant to G.S. 143-128.2(d), the undersigned will enter into a formal agreement with small disadvantaged firms
for work listed in this schedule conditional upon execution of a contract with the Owner. Failure to fulfill this
commitment may constitute a breach of the contract.

The undersigned hereby certifies that he or she has read the terms of this commitment and is authorized to bind
the bidder to the commitment herein set forth.

Date: Name of Authorized Officer:

Signature:

Title:

State of North Carolina, County of

Subscribed and sworn to before me this day of 20

Notary Public

My commission expires




CITY OF FAYETTEVILLE

SDBE COMPLIANCE PROVISIONS
AFFIDAVIT D

Good Faith Efforts

If the goal of 10% participation by small disadvantaged businesses is not
achieved, the Bidder shall provide the following documentation to the Owner of
his good faith efforts.

Value

*SDBE categories: Black-African Americans (B), Hispanic-Americans (H), Asian-Americans (A), Native-Americans
(1), Women (F), Socially/Economically Disadvantaged (D)

Documentation of the Bidder's good faith efforts to meet the goals set forth in these provisions. Examples of
documentation shall include the following evidence:

A.

m Unw

~z om

Copies of solicitation for quotes to small disadvantaged business firms. Each solicitation shall contain a
specific description of the work to be subcontracted, location where bid documents can be reviewed,
representative of the Prime Bidder to contact, and location, date and time when quotes must be received.
Copies of quotes or responses received from each firm responding to the solicitation.

A telephone log of follow-up call to each firm sent a solicitation.

For subcontracts where a small disadvantaged business firm is not considered the lowest responsible sub-
bidder, copies of quotes received from all firms submitting quotes for that particular subcontract.
Documentation of any contracts or correspondence to small disadvantaged businesses, community or
contractor organizations in an attempt to meet the goal.

Copy of pre-bid roster.

Letter documenting efforts to provide assistance in obtaining required bonding or insurance for small
disadvantaged businesses.

Letter detailing reasons for rejection of a small disadvantaged business due to lack of qualification.

Letter documenting proposed assistance offered to small disadvantaged businesses in need of equipment,
loan capital, lines of credit, or joint pay agreements to secure loans, supplies, or letter of credit, including
waiving credit that is ordinarily required.

Failure to provide the documentation as listed in these provisions may result in rejection of the bid and award to
the next lowest responsible and responsive bidder.

Date:

Name of Authorized Officer:

Signature:

Title:

State of North Carolina, County of

Subscribed and sworn to before me this day of 20
Notary Public

My commission expires




CITY OF FAYETTEVILLE

SDBE COMPLIANCE PROVISIONS
AFFIDAVIT E

SDBE DOCUMENTATION FOR CONTRACT PAYMENTS

Prime Contractor:
Address and Phone:
Project Name:
Pay Application # Period:

The following is a list of payments to be made to small disadvantaged business contractors on
this project for the above-mentioned period.

Firm Name and Address *SDBE Payment Owner
Category Use Only

*SDBE categories: Black-African Americans (B), Hispanic-Americans (H), Asian-Americans (A), Native-Americans
(1), Women (F), Socially/Economically Disadvantaged (D)

Date: Approved/Certified By:

(Name

(Title)

(Signature)

***THIS DOCUMENT MUST BE SUBMITTED WITH EACH PAY REQUEST AND FINAL PAYMENT***
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CITY OF FAYETTEVILLE SDBE
COMPLIANCE PROVISIONS

Identification of Small Disadvantaged Business Participation
l,

(Name of Bidder)
do hereby certify that on this project, we will use the following small disadvantaged business
enterprises as construction subcontractors, vendors, suppliers or providers of professional

services.

. N *SDBE
Firm Name, Address and Phone No. Description Category

*SDBE categories: Black-African Americans (B), Hispanic-Americans (H), Asian-Americans (A), Native-Americans
(1), Women (F), Socially/Economically Disadvantaged (D)

The total value of small disadvantaged business contracting will be ($)




00 41 12 BIDDER’S CHECK-LIST

O Section 00 41 00 SDBE Program Requirements — Execute Affidavits A and B as applicable.

Section 00 41 14 Bid Form — Complete and sign to acknowledge receipt of Addenda. Sign
[0 document where indicated for Bid Delivery. Verify that the phone number and email
address for giving notice are accurate.

[0 Section 00 41 16 Bid Form Exhibit A - Complete and sign where indicated.
[0 Section 00 41 19 Bid Bond — Complete and sign where indicated.

(0 BID PROVISIONS

O Required Bidder Qualification Statement with supporting data

O Section 00 45 01 Nonresident Bidders — Mark where applicable. Sign and date where indicated.

ection 00 45 02 Non-Collusion Certification — Sign document where indicated. Verif
L] thatthe business address, phone number, and e%ai? address are accurate. y

[0 Section 00 45 03 E-Verify — Mark where applicable. Sign and date where indicated.

O Evidence of authority to do business in the state of the Project

ection 00 45 06 Debarment, Suspension, and Other Responsibility Matters — Complete,
[1 Sign and date where indicatéd.

Do
t

o P mentation showing that the Offeror is currentlg licensed as a general contractor

cu
he State of North Carolina, including the licensé limitations and classifications.

END OF SECTION

Bidder’s Checklist 004112-1
Tryon Drive Drainage Improvements August 2025
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BID FORM FOR CONSTRUCTION CONTRACT

The terms used in this Bid with initial capital letters have the meanings stated in the Instructions to
Bidders, the General Conditions, and the Supplementary Conditions.

ARTICLE 1—OWNER AND BIDDER
1.01 This Bid is submitted to: City of Fayetteville, North Carolina, located at City Hall, 433 Hay
Street, Fayetteville, NC, 28301.

1.02 The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an
Agreement with Owner in the form included in the Bidding Documents to perform all Work
as specified or indicated in the Bidding Documents for the prices and within the times
indicated in this Bid and in accordance with the other terms and conditions of the Bidding
Documents.

ARTICLE 2—ATTACHMENTS TO THIS BID

2.01 The following documents are submitted with and made a condition of this Bid:
A. Section 00 41 00 SDBE Program Requirements — Execute Affidavits A and B as applicable

B. Section 00 41 14 Bid Form — Complete and sign to acknowledge receipt of Addenda.
Sign documents where indicated for Bid Delivery. Verify that the phone number and
email address for giving notice are accurate. Evidence of authority to do business in the
state of the Project; or a written covenant to obtain such authority within the time for
acceptance of Bids;

C. Section 00 41 16 Bid Form Exhibit A - Complete and sign where indicated. Required
Bidder Qualification Statement with supporting data; and

Section 00 41 19 Bid Bond — Complete and sign where indicated.
Bid Provisions

Required Bidder Qualification Statement with supporting data

GG m m ©O

Section 00 45 01 Nonresident Bidders — Mark where applicable. Sign and date where
indicated.

H. Section 00 45 02 Non—Collusion Certification — Sign document where indicated. Verify
that the business address, phone number, and email address are accurate.

I.  Section 00 45 03 E-Verify — Mark where applicable. Sign and date where indicated.
J.  Evidence of authority to do business in the state of the Project

K. Section 00 45 06 Debarment, Suspension, and Other Responsibility Matters —
Complete, Sign and date where indicated.

L. Documentation showing that the Offeror is currently licensed as a general contractor
in the State of North Carolina, including the license limitations and classifications.
ARTICLE 3—BASIS OF BID—LUMP SUM BID AND UNIT PRICES

3.01  Unit Price Bids
A. Bidder will perform the following Work at the indicated unit prices in 00 41 16 Bid Form Exhibit

Bid Form for Construction Contract 004114-1
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B. Bidder acknowledges that:

1. each Bid Unit Price includes an amount considered by Bidder to be adequate to
cover Contractor’s overhead and profit for each separately identified item, and

2. estimated quantities are not guaranteed, and are solely for the purpose of
comparison of Bids, and final payment for all Unit Price Work will be based on
actual quantities, determined as provided in the Contract Documents.

3.02 Total Bid Price (Lump Sum and Unit Prices)

Total Bid Price (Total of all Lump Sum and Unit Price Bids) in $
figures:
Total Bid Price (Total of all Lump Sum and Unit Price Bids) in writing:

ARTICLE 4—TIME OF COMPLETION

4.01 Bidder agrees that the Work will be substantially complete and will be completed and ready
for final payment in accordance with Paragraph 15.06 of the General Conditions on or
before the dates or within the number of calendar days indicated in the Agreement.

4.02  Bidder accepts the provisions of the Agreement as to liquidated damages.

ARTICLE 5—BIDDER’S ACKNOWLEDGEMENTS: ACCEPTANCE PERIOD, INSTRUCTIONS, AND
RECEIPT OF ADDENDA

5.01 Bid Acceptance Period

A. This Bid will remain subject to acceptance for 120 days after the Bid opening, or for
such longer period of time that Bidder may agree to in writing upon request of
Owner.

5.02 Instructions to Bidders

A. Bidder accepts all of the terms and conditions of the Instructions to Bidders, including
without limitation those dealing with the disposition of Bid security.

5.03 Receipt of Addenda
A. Bidder hereby acknowledges receipt of the following Addenda:

Addendum Number Addendum Date

ARTICLE 6—BIDDER’S REPRESENTATIONS AND CERTIFICATIONS

6.01 Bidder’s Representations
A. In submitting this Bid, Bidder represents the following:

1. Bidder has examined and carefully studied the Bidding Documents, including Addenda.

Bid Form for Construction Contract 004114-2
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2. Bidder has visited the Site, conducted a thorough visual examination of the Site
and adjacent areas, and become familiar with the general, local, and Site conditions
that may affect cost, progress, and performance of the Work.

3. Bidder is familiar with all Laws and Regulations that may affect cost, progress, and
performance of the Work.

4. Bidder has carefully studied the reports of explorations and tests of subsurface
conditions at or adjacent to the Site and the drawings of physical conditions relating
to existing surface or subsurface structures at the Site that have been identified in
the Supplementary Conditions, with respect to the Technical Data in such reports
and drawings.

5. Bidder has carefully studied the reports and drawings relating to Hazardous
Environmental Conditions, if any, at or adjacent to the Site that have been identified
in the Supplementary Conditions, with respect to Technical Data in such reports
and drawings.

6. Bidder has considered the information known to Bidder itself; information
commonly known to contractors doing business in the locality of the Site;
information and observations obtained from visits to the Site; the Bidding
Documents; and the Technical Data identified in the Supplementary Conditions or
by definition, with respect to the effect of such information, observations, and
Technical Data on (a) the cost, progress, and performance of the Work; (b) the
means, methods, techniques, sequences, and procedures of construction to be
employed by Bidder, if selected as Contractor; and
(c) Bidder’s (Contractor’s) safety precautions and programs.

7. Based on the information and observations referred to in the preceding paragraph,
Bidder agrees that no further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract
Price, within the Contract Times, and in accordance with the other terms and
conditions of the Contract.

8. Bidder is aware of the general nature of work to be performed by Owner and others
at the Site that relates to the Work as indicated in the Bidding Documents.

9. Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Bidder has discovered in the Bidding Documents, and of
discrepancies between Site conditions and the Contract Documents, and the written
resolution thereof by Engineer is acceptable to Contractor.

10. The Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for performance and furnishing of the
Work.

11. The submission of this Bid constitutes an incontrovertible representation by Bidder
that without exception the Bid and all prices in the Bid are premised upon
performing and furnishing the Work required by the Bidding Documents.

6.02  Bidder’s Certifications
A. The Bidder certifies the following:

1. This Bid is genuine and not made in the interest of or on behalf of any undisclosed
individual or entity and is not submitted in conformity with any collusive agreement
or rules of any group, association, organization, or corporation.
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2. Bidder has not directly or indirectly induced or solicited any other Bidder to submit a
false or sham Bid.

3. Bidder has not solicited or induced any individual or entity to refrain from bidding.

4. Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in
competing for the Contract. For the purposes of this Paragraph 8.02.A:

a. Corrupt practice means the offering, giving, receiving, or soliciting of anything of
value likely to influence the action of a public official in the bidding process.

b. Fraudulent practice means an intentional misrepresentation of facts made (a)
to influence the bidding process to the detriment of Owner, (b) to establish bid
prices at artificial non—competitive levels, or (c) to deprive Owner of the benefits
of free and open competition.

c. Collusive practice means a scheme or arrangement between two or more
Bidders, with or without the knowledge of Owner, a purpose of which is to
establish bid prices at artificial, non—competitive levels.

d. Coercive practice means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process
or affect the execution of the Contract.
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BIDDER hereby submits this Bid as set forth above:

Bidder:
(typed or printed name of organization)
By:
(individual’s signature)

Name:

(typed or printed)
Title:

(typed or printed)
Date:

(typed or printed)

If Bidder is a corporation, a partnership, or a joint venture, attach evidence of authority to sign.

Attest:
(individual’s signature)
Name:
(typed or printed)
Title:
(typed or printed)
Date:
(typed or printed)
Address for giving notices:
Bidder’s
Contact: Name:
(typed or
Title:
printed) (typed
Phone:
Email: or printed)
Address:

Bidder’s Contractor License No.: (if applicable)

Bid Form for Construction Contract 004114-5
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004116 Bid Form Exhibit A

Project: Tryon Drive Drainage Items Project No.:

Owner: City of Fayetteville

Engineer: Kimley-Horn and Associates

Offeror:

Base Bid

Item No. Item Description Unit Estlmate Unit Price | Extended
Quantity ——

Items in Base Bid (excluding Allowances) per Section 01 29 01 "Measurement and Basis for Payment”
A-01 MOBILIZATION (MAX 5% OF "A" ITEM TOTAL) LS 1
A-02 TRAFFIC CONTROL (MAX 5% OF "A" ITEM TOTAL) LS 1
A-03 CLEARING AND GRUBBING AC 2
A-04 UNCLASSIFIED AND UNDERCUT EXCAVATION CY 490
A-05 STONE CONSTRUCTION ENTRANCE EA 4
A-06 ROCK CHECK DAM EA 1
A-07 SILT SACK EA 16
A-08 DROP INLET PROTECTION EA 2
A-09 DEWATERING OF CONSTRUCTION AREA LS 1
A-10 STORMWATER BYPASS PUMPING LS 1
A-11 SILT FENCE LF 2,200
A-12 SELECTED TREE REMOVAL, 10" EA 5)
A-13 SELECTED TREE REMOVAL, 15" EA 10
A-14 REMOVE AND DISPOSE OF EXISTING 15" RCP LF 53
A-15 REMOVE AND DISPOSE OF EXISTING 18" RCP LF 51
A-16 REMOVE AND DISPOSE OF EXISTING 24" RCP LF 800
A-17 REMOVE AND DISPOSE OF EXISTING 30" RCP LF 304
A-18 REMOVE AND DISPOSE OF EXISTING 42" RCP LF 366
A-19 REMOVE AND DISPOSE OF EXISTING 48" RCP LF 380
A-20 REMOVE AND DISPOSE OF EXISTING STORMWATER STRUCTURE EA 16
A-21 REMOVE AND DISPOSE OF EXISTING ENDWALL/WINGWALL EA 4
A-22 REMOVE AND DISPOSE OF EXISTING OVERSIZED STRUCTURE EA 1
A-23 SHED RELOCATION AND DECK REMOVAL (1716 TRYON DR.) LS 1
A-24 TEMPORARY SHED RELOCATION (1733 DAISY LN.) LS 1
A-25 REMOVE, STORE, AND RESET BLOCK WALL AT 1735 SWANN ST. LF 136
A-26 REMOVE, STORE, AND RESET BRICK WALL AT 1730 SWANN ST. LF 15
A-27 REMOVE AND DISPOSE OF CHAIN LINK FENCE LF 611
A-28 REMOVE AND DISPOSE OF WOOD LATTICE FENCE LF 75
A-29 REMOVE AND DISPOSE OF WOOD/PVC PRIVACY FENCE LF 12
A-30 CHAIN LINK FENCE (5' HEIGHT) LF 611
A-31 WOOD LATTICE FENCE (4' HEIGHT) LF 75
A-32 WOOD/PVC PRIVACY FENCE (6' HEIGHT) LF 12
A-33 REMOVE, STORE, AND RESET WROUGHT IRON FENCE LF 300
A-34 TEMPORARY 4' TALL CHAIN LINK BARRIER FENCE LF 650
A-35 SHEET PILE FOUNDATION PROTECTION SF 5,150
A-36 STANDARD CATCH BASIN, 0'-6' DEPTH EA 5)
A-37 STANDARD CATCH BASIN, 6'-8' DEPTH EA 7
A-38 OPEN THROAT CATCH BASIN, 0'-6' DEPTH EA 1
A-39 OPEN THROAT CATCH BASIN, 6'-8' DEPTH EA 2
A-40 OPEN THROAT CATCH BASIN, 8'-10' DEPTH EA 1
A-41 JUNCTION BOX, 0'-6' DEPTH EA 5)
A-42 JUNCTION BOX, 6'-8' DEPTH EA 2
A-43 12' x 4' RC BOX CULVERT BEND, 6'-8' DEPTH EA 3
A-44 10' x 4' RC BOX CULVERT BEND, 6'-8' DEPTH EA 1
A-45 WINGWALLS, ENDWALLS, CURTAIN WALLS ON STRUCTURAL SHEETS CY 190
A-46 10' x 4' RC BOX CULVERT LF 90
A-47 12' x 4' RC BOX CULVERT LF 320
A-48 18" RCP STORM SEWER, CLASS lll, 0'-6' DEPTH LF 30
A-49 24" RCP STORM SEWER, CLASS Ill, 0'-6' DEPTH LF 95
A-50 30" RCP STORM SEWER, CLASS Ill, 0'-6' DEPTH LF 105
A-51 36" RCP STORM SEWER, CLASS Ill, 0'-6' DEPTH LF 155
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Item No. Item Description Unit Estlmate Unit Price | Extended
Quantity Amount
A-52 42" RCP STORM SEWER, CLASS lll, 0'-6' DEPTH LF 745
A-53 42" RCP STORM SEWER, CLASS 1V, 0'-6' DEPTH LF 200
A-54 RIP RAP, CLASS | WITH FILTER FABRIC TN 500
A-55 PERMANENT SEEDING SY 1
A-56 SOD SY 9,800
A-57 TOPSOIL CcY 1,000
A-58 REMOVE AND REPLACE CONCRETE CURB AND GUTTER LF 1,440
A-59 REMOVE AND REPLACE EXISTING CONCRETE DRIVEWAYS (NO SY 170
OVERAGE ALLOWED)
A-60 REMOVE AND DISPOSE OF EXISTING ASPHALT PAVEMENT SY 2,330
A-61 TEMPORARY PAVEMENT PATCH SY 2,330
A-62 THERMOPLASTIC PAVEMENT MARKING LINES (4", 120 MILS) LF 1,020
A-63 MILLING BITUMINOUS PAVEMENT SY 2,000
A-64 1.5" THICK S9.5B ASPHALT OVERLAY SY 4,330
B-01 MOBILIZATION (MAX 5% OF "B" ITEM TOTAL) LS 1
B-02 TRAFFIC CONTROL (MAX 5% OF "B" ITEM TOTAL) LS 1
B-03 REMOVE AND REPLACE CONCRETE CURB AND GUTTER - PWC LF 1,230
B-04 REMOVE AND DISPOSE OF EXISTING ASPHALT PAVEMENT - PWC SY 2,120
B-05 TEMPORARY PAVEMENT PATCH - PWC SY 2,120
B-06 FLOWABLE FILL AT UTILITY CROSSINGS - PWC cY 10
B-07 8" PC350 DI WATER LINE - PWC LF 2,100
B-08 DUCTILE IRON WATER PIPE FITTINGS - PWC LB 5,700
B-09 6" GATE VALVE - PWC EA 4
B-10 8" GATE VALVE - PWC EA 10
B-11 8" TAPPING SLEEVE AND VALVE - PWC EA 5
B-12 WATER MAIN KILL-OUT - PWC EA 7
B-13 8" INSERTION VALVE - PWC EA 3
B-14 8" TRANSITION COUPLING - PWC EA 3
B-15 FIRE HYDRANT - PWC EA 4
B-16 HYDRANT LEG - PWC LF 63
B-17 16" STEEL ENCASEMENT PIPE - PWC LF 58
B-18 RECONNECT WATER METER - PWC EA 27
B-19 RELOCATE WATER METER - PWC EA 4
B-20 WATER SERVICE LINE - PWC LF 603
B-21 8" P-401 DI SANITARY SEWER - PWC LF 230
B-22 16" P-401 DI SANITARY SEWER - PWC LF 114
B-23 SANITARY SEWER CLEANOUT - PWC EA 3
B-24 SEWER SERVICE LINE - PWC LF 51
B-25 4' DIA SANITARY SEWER MANHOLE - PWC EA 10
B-26 4' DIA MANHOLE WALL - PWC LF 40
B-27 REMOVE FIRE HYDRANT - PWC EA 2
B-28 REMOVE MANHOLE - PWC EA 2
B-29 ABANDON 8" UTILITY PIPE - PWC LF 2,067
B-30 ABANDON 15" UTILITY PIPE - PWC LF 84
B-31 CORED CONNECTION TO EXISTING MANHOLE - PWC EA 1
B-34 SANITARY SEWER BYPASS PUMPING - PWC LS 1
Total Base Bid Items Amount (Sum of Extended Amounts for each Base Bid Line Item) in Figures: (l.E.
1,727,850.00)
Total Base Bid Items Amount (Sum of Extended Amounts for each Base Bid Line Item) in Writing:
I.E. One Million Seven Hundred Twenty-Seven Thousand Eight Hundred Fifty Dollars and No Cents
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BID SUBMITTED BY:
Offeror:

Signature:

Printed Name:
Title:

Date:
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BID BOND (PENAL SUM FORM)

Bidder Surety
Name: [Full formal name of Bidder] Name: [Full formal name of Surety]
Address (principal place of business): Address (principal place of business):
[Address of Bidder’s principal place of [Address of Surety’s principal place of
business] business]
Owner Bid
Name: [Full formal name of Owner] Project (name and location):
Address (principal place of business): [Owner project/contract name, and location
of
[Address of Owner’s principal place of the project]
business]
Bid Due Date: [Enter date bid is due]

Bond
Penal Sum: [Amoun
Date of Bond: t] [Date]

Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth in this Bid
Bond, do each cause this Bid Bond to be duly executed by an authorized officer, agent, or
representative.

Bidder Surety
(Full formal name of Bidder) (Full formal name of Surety) (corporate seal)
By: By:
(Signature) (Signature) (Attach Power of Attorney)
Name: Name:
(Printed or typed) (Printed or typed)
Title: Title:
Attest: Attest:
(Signature) (Signature)
Name: Name:
(Printed or typed) (Printed or typed)
Title: Title:

Notes: (1) Note: Addresses are to be used for giving any required notice. (2) Provide execution by any additional
parties, such as joint venturers, if necessary.

Bid Bond Penal Sum Form 004119-1
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10.

11.

Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators,
successors, and assigns to pay to Owner upon default of Bidder the penal sum set forth on the
face of this Bond. Payment of the penal sum is the extent of Bidder’s and Surety’s liability. Recovery
of such penal sum under the terms of this Bond will be Owner’s sole and exclusive remedy upon
default of Bidder.

Default of Bidder occurs upon the failure of Bidder to deliver within the time required by the Bidding
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement
required by the Bidding Documents and any performance and payment bonds required by the
Bidding Documents.

This obligation will be null and void if:

3.1. Owner accepts Bidder's Bid and Bidder delivers within the time required by the Bidding
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement
required by the Bidding Documents and any performance and payment bonds required by the
Bidding Documents, or

3.2. All Bids are rejected by Owner, or

3.3. Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding
Documents (or any extension thereof agreed to in writing by Bidder and, if applicable,
consented to by Surety when required by Paragraph 5 hereof).

Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days
after receipt by Bidder and Surety of written notice of default from Owner, which notice will be
given with reasonable promptness, identifying this Bond and the Project and including a statement
of the amount due.

Surety waives notice of any and all defenses based on or arising out of any time extension to issue
Notice of Award agreed to in writing by Owner and Bidder, provided that the total time for issuing
Notice of Award including extensions does not in the aggregate exceed 120 days from the Bid due
date without Surety’s written consent.

No suit or action will be commenced under this Bond prior to 30 calendar days after the notice of
default required in Paragraph 4 above is received by Bidder and Surety, and in no case later than
one year after the Bid due date.

Any suit or action under this Bond will be commenced only in a court of competent jurisdiction
located in the state in which the Project is located.

Notices required hereunder must be in writing and sent to Bidder and Surety at their respective
addresses shown on the face of this Bond. Such notices may be sent by personal delivery,
commercial courier, or by United States Postal Service registered or certified mail, return receipt
requested, postage pre—paid, and will be deemed to be effective upon receipt by the party
concerned.

Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing
the authority of the officer, agent, or representative who executed this Bond on behalf of Surety to
execute, seal, and deliver such Bond and bind the Surety thereby.

This Bond is intended to conform to all applicable statutory requirements. Any applicable
requirement of any applicable statute that has been omitted from this Bond will be deemed to be
included herein as if set forth at length. If any provision of this Bond conflicts with any applicable
statute, then the provision of said statute governs and the remainder of this Bond that is not in
conflict therewith continues in full force and effect.

The term “Bid” as used herein includes a Bid, offer, or proposal as applicable.
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00 45 01 NONRESIDENT BIDDERS

NCGS §143-59 applies to the award of government contracts to nonresident bidders. This law
provides that:

“For the purpose only of determining the low bidder on all contracts for equipment, materials,
supplies, and services valued over twenty-five thousand dollars ($25,000), a percent of
increase shall be added to a bid of a non-resident bidder that is equal to the percent of increase,
if any, that the state in which the bidder is a resident adds to bids from bidders who do not
reside in that state.

1. Resident bidder — A bidder that has paid unemployment taxes or income taxes in this
State and whose principle place of business is located in this State.”

2. Nonresident bidder — A bidder that is not a resident bidder as defined in subdivision (1)
of this subsection.”

3. Principal place of business — The principal place from which the trade or business of the
bidder is directed or managed.”

Check the statement that is correct for Offeror:

1  Offeror (includes parent company or majority owner) qualifies as a resident bidder
whose principal place of business is in North Carolina.

[0  Offeror qualifies as a nonresident bidder whose principal place of business or
residency is in the state of:

Bidder preferences, if any, will be determined in accordance with NCGS §143-59 and the North
Carolina Secretary of Administration’s annual list of states that give preference to in—state bidders.

Offeror:
(typed or printed name of organization)
Signature:
(individual’s signature)

Name:

(typed or printed)
Title:

(typed or printed
Business
Address:
Phone: Email:

(Attach evidence of authority to sign if Offeror is a corporation, partnership, or a joint venture.)

END OF SECTION

Nonresident Bidders 004501-1
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00 45 02 NON-COLLUSION CERTIFICATION

STATE OF _North Carolina §

COUNTY OF

Cumberland §

Owner: City of
Fayetteville 433
Hay Street
Fayetteville, NC 28301

Contract: Tryon Drive Drainage Improvements

Offeror certifies that it has not been a party to any collusion among Offerors in the restraint of
freedom of competition by agreement to submit a Bid or Proposal at a fixed price or to refrain
from submitting a Bid or Proposal; or with any official or employee of the Owner as to quantity,
quality, or price in the prospective contract, or any other terms of said prospective contract; or in
any discussion between Offerors and any official of the Owner concerning exchange of money or
other thing of value for special consideration in the letting of a contract.

Certified this day of 20
Offeror:
(typed or printed name of organization)
Signature:
(individual’s signature)

Name:

(typed or printed)
Title:

(typed or printed
Business Address:
Phone: Email:

(Attach evidence of authority to sign if Offeror is a corporation, partnership, or a joint venture.)

END OF SECTION
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00 4503 E-VERIFY

This E-Verify Certification is provided to Owner by Contractor as a prerequisite to Owner
considering Contractor for award of Contract.

1. Contractor understands that:

a. E-Verify is the federal program operated by the United States Department of
Homeland Security and other federal agencies to enable employers to verify the
work authorization of newly hired employees pursuant to federal law, as modified
from time to time.

b. Article 2 of Chapter 64 of the North Carolina General Statutes requires
employers that transact business in this state and employ 25 or more
employees in this state to: (i) verify the work authorization of newly hired
employees who will be performing work in North Carolina through E-Verify; and
(i) maintain records of such verification (the “E- Verify Requirements”). Section
126-7.1 of the North Carolina General Statutes requires state agencies to verify
their employees’ work statuses through E—-Verify.

c. North Carolina General Statute 160A-20.1(b) prohibits Owner from
entering into contracts unless Contractor and all Subcontractors comply
with the E-Verify Requirements.

2. As a condition of being considered for Contract, Contractor certifies that:

a. If Contractor has 25 or more employees working in North Carolina (whether now
or at any time during the term of the Contract), Contractor has complied and will
comply with the E-Verify Requirements with respect to Contractor’'s employees
working in North Carolina; and

b. Regardless of how many employees Contractor has working in North
Carolina; Contractor will take appropriate steps to ensure that each
Subcontractor performing work on the Contract that has 25 or more
employees working in North Carolina complies with the E-Verify
Requirements.

3. Contractor acknowledges that Owner will be relying on this Certification in entering
into the Contract, and that Owner may incur expenses and damages if Owner enters into
the Contract with Contractor and Contractor, or any Subcontractor, fails to comply with the
E-Verify Requirements. Only in the manner and to the extent permitted by the North
Carolina Tort Claims Act, N.C.G.S.

§ 143-291, et seq., and without waiver of its sovereign immunity, Contractor agrees to
indemnify and save Owner harmless from and against all losses, damages, costs, expenses
obligations, duties, fines and penalties (collectively “Losses”) arising directly or indirectly from
violation of the E-Verify Requirements by Contractor or any of its Subcontractors, including
without limitation any Losses incurred as a result of the Contract being deemed void.

Offeror:
(typed or printed name of organization)
Signature:
(individual’s signature)
Name:
E-VERIFY 004503-1
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(typed or printed)

Title:
(typed or printed
Business
Address:
Phone: Email:

(Attach evidence of authority to sign if Offeror is a corporation, partnership, or a joint venture.)

END OF SECTION

E-VERIFY 004503 -2
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North Carolina Reimbursable Sales and Use Tax Statement by
Contractor

Project

Owner

Project Number

Contractor

Engineer

Project County Cumberland Application No.
to

Application Period

Purcha
se
Date

Vendor Type of County*
Property

Invoice
No.

Invoic
e
Amoun
t

State Tax
Paid

County
Tax
Paid

Total Tax
Paid

Totals

was used.

* For property purchased in N.C., enter the county in which property was purchased. For property purchased in other states, enter the N.C. county in which property

Contractor Signature

Date

The undersigned individual certifies that: (1) he or she is an employee or principal of the Contractor that is filing this form with the
Owner to request reimbursement for North Carolina state and local sales and use taxes that the Contractor has paid; (2) the above
listed vendors were paid sales tax upon purchases of building materials during the period covered by the Application for Payment,
and the property upon which such taxes were paid with or will be used in the performance of this Contract; (3) no tax on purchases or
rentals of tools and/or equipment is included in the above list; (4) all of the material above became a part of the Work constructed for
this Project; and (5) all of the information on this form, and any additional pages added to this page, if any, is true and accurate.

North Carolina Reimbursable Sales and Use Tax Statement by Contractor
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North Carolina Reimbursable Sales and Use Tax Statement by

Subcontractor

Project Project Number
Owner
Contractor
Engineer
Project County Cumberland Application No. Application Period
to
HINERE Vendor Type of County* Invoice e State Tax Co$nty Total Tax

se Property No. e Paid ax Paid

Date Amoun Paid

t
Totals

* For property purchased in N.C., enter the county in which property was purchased. For property purchased in other states, enter the N.C. county in which property

was used.
The undersigned individual certifies that: (1) he or she is an employee or principal of the Subcontractor that is submitting this form
with the Contractor so that the Contractor may request reimbursement for North Carolina state and local sales and use taxes that the
Subcontractor has paid; (2) the above listed vendors were paid sales tax upon purchases of building materials during the period
covered by the Application for Payment, and the property upon which such taxes were paid with or will be used in the performance of
this Contract; (3) no tax on purchases or rentals of tools and/or equipment is included in the above list; (4) all of the material above
became a part of the Work constructed for this Project; and (5) all of the information on this form, and any additional pages added to
this page, if any, is true and accurate.

Subcontractor Signature Date
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00 45 04 STATE SALES TAX REQUIREMENTS

ARTICLE 1 - PROCEDURE FOR REPORTING NORTH CAROLINA SALES TAX
EXPENDITURES

1.01

1.02

1.03

1.04

1.05

1.06

1.07

1.08

The following procedure for handling the North Carolina sales tax is applicable to this
Project. The Contractor and its Subcontractors must comply fully with the requirements
outlined in this Section, so that the Owner may recover the full amount of reimbursable
taxes permitted by state law. For the purposes of this Section, “sales taxes” means
sales and use taxes paid to the State of North Carolina or to local governments in
North Carolina.

Reimbursable sales taxes are to be excluded from the Bid or Proposal for this Project.
Contractor must include all other applicable sales and use taxes and other related costs
in its Bid or Proposal.

Owner is entitled to refunds from the State of North Carolina for these reimbursable sales
taxes. The Contractor that performs Work under this Contract is allowed to obtain a
reimbursement from the Owner for those sales taxes for which the State will grant a
refund to the Owner. The Owner will reimburse the Contractor, and the Owner later
obtains a refund from the State.

Contractor must furnish the Owner documentary evidence showing the materials used
and sales tax paid by the Contractor and each Subcontractor. Any county sales tax
included in the Contractor’s statements must be shown separately from the state sales
tax. If more than one county is shown, each county must be listed separately.

The documentary evidence must be in the form of the Reimbursable Sales and Use Tax
Statement provided by the Engineer. This evidence must consist of a certified statement,
by the Contractor and each Subcontractor individually, showing total purchases of
materials from each separate vendor and total sales taxes by each county paid each
vendor. The certified statement must show the invoice number(s) covered and inclusive
dates of such invoices. State sales tax must be listed separately from county sales tax.
If more than one county is shown, each county must be listed separately. The invoices
must be provided to substantiate the information on the statement.

Materials used from the warehouse stock of the Contractor or its Subcontractors must be
shown in a certified statement at warehouse stock prices.

Contractor will not be required to certify Subcontractor statements. However, any
Subcontractor may submit for reimbursement by certifying a Reimbursable Sales and
Use Tax Statement, submitting it to the Contractor for the Contractor to submit with the
pay application for the properties listed on that form. The Owner will make the
reimbursement payable to the Contractor.

The documentary evidence to be furnished to owners eligible for reimbursable sales tax
refunds covers sales and/or use taxes paid on building materials used by contractors and
subcontractors in the performance of contracts with churches, orphanages, hospitals not
for profit, educational institutions not operated for profit and other charitable or religious
institutions or organizations not operated for profit and incorporated cities, towns and
counties in this State. The documentary evidence is to be submitted to the
above—named institutions, organizations and governmental units to be included in
claims for refunds to be prepared and submitted by them to obtain refunds provided by
NCGS §105-164.14 and is to include the purchase of building materials, supplies,
fixtures and equipment which become a part of or annexed to buildings or

State Sales Tax Requirements 004504 -1
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structures being erected, altered or repaired under contracts with such institutions,
organizations or governmental units.

1.09  Contractor may seek reimbursement separately from, but at the same time as, the
Application for Payment is made for the properties that were taxed. The Contractor
must not file for reimbursement for sales taxes before the Contractor has the right to
file an Application for Payment for the properties that were taxed.

1.10 Ifthe State refuses to refund any such sales tax to the Owner, or if after a refund is
made, the Owner is told to return a refund to the State, the Contractor must upon
demand repay the Owner for the amount of the failed refunds.

1.11  Contractor is advised that all requests for payment, partial or final, for Work completed
under this Contract must include a sales tax report submitted in accordance with the
procedures outlined above.

1.12  Contractor to whom an award is made on this Project will be required to follow the
procedure outlined above.

END OF SECTION

State Sales Tax Requirements 004504 -2
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00 45 06 DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS

The Primary Participant, (major
third party contractor), certifies to the best of its knowledge and belief, that it and its principals:

1. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily excluded from covered transactions by any Federal department or agency;

2. Have not within a three-year period preceding this Bid been convicted of or had a civil
judgment rendered against them for commission of fraud or a criminal offense in connection
with obtaining, attempting to obtain, or performing a public (Federal, State or local)
transaction or contract under

a public transaction; violation of Federal or State antitrust statutes or commission of
embezzlement, theft, forgery, bribery, falsification or destruction or records, making false
statements, or receiving stolen property;

3. Are not presently indicted for or otherwise criminally or civilly charged by a governmental
entity (Federal, State or local) with commission of any of the offenses enumerated in
paragraph (2) of this certification; and

4. Have not within a three—year period preceding this application/Bid had one or more
public transactions (Federal, State or local) terminated for cause or default. (If the primary
participant is unable to certify to any of the statements in this certification, the participant
shall attach an explanation to this certification.)

THE PRIMARY PARTICIPANT

CERTIFIES OR AFFIRMS THE TRUTHFULNESS AND ACCURACY OF THE CONTENTS OF
THE STATEMENTS SUBMITTED ON OR WITH THIS CERTIFICATION AND UNDERSTANDS
THAT THE PROVISIONS OF 31 U.S.C. SECTIONS 3801 ET. SEQ. ARE APPLICABLE
THERETO.

Offeror:
(typed or printed name of organization)
Signature:
(individual’s signature)

Name:

(typed or printed)
Title:

(typed or printed
DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS 004506-1
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Business Address:

Phone: Email:
(Attach evidence of authority to sign if Offeror is a corporation, partnership, or a joint venture.)

END OF SECTION
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004513 QUALIFICATIONS STATEMENT
ARTICLE 1—GENERAL INFORMATION

1.01 Provide contact information for the Business:

Legal Name of

Business:

Corporate Office

Name: Phone
number:

Title: Email address:

Business address of corporate

office:

Local Office

Name: Phone
number:

Title: Email address:

Business address of local office:

1.02  Provide information on the Business’s organizational structure:

Form of Business:| (0 Sole Proprietorship [ Partnership O Corporation

O Limited Liability Company O Joint Venture comprised of the following companies:

1.
2.
3.
Provide a separate Qualification Statement for each Joint Venturer.
Date Business was State in which Business was
formed: formed:
Is this Business authorized to operate in the Project O Yes O No O Pending
location?

1.03 Identify all businesses that own Business in whole or in part (25% or greater), or that are
wholly or partly (25% or greater) owned by Business:

Name of business: Affiliation:
Address:
Name of business: Affiliation:
Address:
Qualifications Statement 004513-1
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Name of business:

Affiliation:

Quialifications Statement
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1.04

Address:

Provide information regarding the Business’s officers, partners, and limits of authority.

Name:

Title:

Authorized to sign contracts: O Yes O No

Limit of Authority: | $

Name:

Title:

Authorized to sign contracts: [ Yes [ No

Limit of Authority: | $

Name:

Title:

Authorized to sign contracts: [ Yes [ No

Limit of Authority: | $

Name:

Title:

ARTICLE 2—LICENSING

2.01

Provide information regarding licensure for Business:

Name of License:

Licensing
Agency:

License No:

Expiration Date:

Name of License:

Licensing
Agency:

License No:

Expiration Date:

ARTICLE 3—DIVERSE BUSINESS CERTIFICATIONS

3.01

Provide information regarding Business’s Diverse Business Certification, if any. Provide

evidence of current certification.

Certification

Certifying Agency

Certificatio
n Date

O Disadvantaged Business Enterprise

O Minority Business Enterprise

[0 Woman—Owned Business Enterprise

[0 Small Business Enterprise

1 Disabled Business Enterprise

[0 Veteran—Owned Business Enterprise

O Service—Disabled Veteran—-Owned
Business

O HUBZone Business
(Historically Underutilized)
Business

O Other

Quialifications Statement
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[0 None

ARTICLE 4—SAFETY

4.01 Provide information regarding Business’s safety organization and safety performance.

Name of Business’s Safety
Officer:

Safety Certifications

Certification Name Issuing Agency Expiration

4.02 Provide Worker's Compensation Insurance Experience Modification Rate (EMR), Total
Recordable Frequency Rate (TRFR) for incidents, and Total Number of Recorded
Manhours (MH) for the last 3 years and the EMR, TRFR, and MH history for the last 3 years
of any proposed Subcontractor(s) that will provide Work valued at 10% or more of the
Contract Price. Provide documentation of the EMR history for Business and
Subcontractor(s).

Year

Company EMR| TRF | MH | EMR| TRF | MH | EMR| TRF | MH

ARTICLE 5—FINANCIAL

5.01 Provide information regarding the Business’s financial stability. Provide the most recent
audited financial statement, and if such audited financial statement is not current, also
provide the most current financial statement.

Financial Institution:

Business address:

Date of Business’s most recent financial statement: O Attached
Date of Business’s most recent audited financial O Attached
statement:

Financial indicators from the most recent financial statement

Contractor’s Current Ratio (Current Assets + Current Liabilities)

Contractor’s Quick Ratio ((Cash and Cash Equivalents + Accounts
Receivable + Short Term Investments) + Current Liabilities)

Quialifications Statement 004513-4
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ARTICLE 6—SURETY INFORMATION

6.01 Provide information regarding the surety company that will issue required bonds on behalf
of the Business, including but not limited to performance and payment bonds.

Surety Name:

Surety is a corporation organized and existing under the laws of the
state of:

Is surety authorized to provide surety bonds in the Project 0 Yes OONo
location?

Is surety listed in “Companies Holding Certificates of Authority as Acceptable Sureties
on Federal Bonds and as Acceptable Reinsuring Companies” published in Department
Circular 570 (as amended) by the Bureau of the Fiscal Service, U.S. Department of the
Treasury?

O Yes O No

Mailing Address

(principal place of
business):

Physical Address

(principal place of
business):

Phone (main): Phone (claims):

ARTICLE 7—INSURANCE

7.01  Provide information regarding Business’s insurance company(s), including but not
limited to its Commercial General Liability carrier. Provide information for each provider.

Name of insurance provider, and type of policy (CLE, auto,

etc.):

Insurance Provider Type of Policy (Coverage Provided)
Are providers licensed or authorized to issue policies in the Project OYes ONo
location?
Does provider have an A.M. Best Rating of A-VII or better? O Yes ONo

Mailing Address

(principal place of

business):

Physical Address

(principal place of
business):

Quialifications Statement 004513 -5
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Phone (main):

Phone (claims):

Quialifications Statement
Tryon Drive Drainage Improvements
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ARTICLE 8—CONSTRUCTION EXPERIENCE

8.01

8.02

8.03
8.04

8.05

Provide information that will identify the overall size and capacity of the Business.

Average number of current full-time
employees:

Estimate of revenue for the current year:

Estimate of revenue for the previous year:

Provide information regarding the Business’s previous contracting experience.

Years of experience with projects like the proposed project:

As a general contractor: As a joint venturer:

Has Business, or a predecessor in interest, or an affiliate identified in Paragraph 1.03:

Been disqualified as a bidder by any local, state, or federal agency within the last 5
years?
O Yes ONo

Been barred from contracting by any local, state, or federal agency within the last 5
years?
O Yes ONo

Been released from a bid in the past 5 years? [0 Yes [0 No

Defaulted on a project or failed to complete any contract awarded to it? O Yes [0 No

Refused to construct or refused to provide materials defined in the contract documents
orin
a change order? 0 Yes [0 No

Been a party to any currently pending litigation or arbitration? [0 Yes [ No

Provide full details in a separate attachment if the response to any of these questions is
Yes.

List all projects currently under contract in Schedule A and provide indicated information.

List a minimum of three and a maximum of six projects completed in the last 5 years in
Schedule B and provide indicated information to demonstrate the Business’s experience
with projects similar in type and cost of construction.

In Schedule C, provide information on key individuals whom Business intends to assign to
the Project. Provide resumes for those individuals included in Schedule C. Key individuals
include the Project Manager, Project Superintendent, Quality Manager, and Safety
Manager. Resumes may be provided for Business’s key leaders as well.

ARTICLE 9—REQUIRED ATTACHMENTS

9.01 Provide the following information with the Statement of Qualifications:
A. If Business is a Joint Venture, separate Qualifications Statements for each Joint
Venturer, as required in Paragraph 1.02.
B. Diverse Business Certifications if required by Paragraph 3.01.
C. Certification of Business'’s safety performance if required by Paragraph 4.02.
D. Financial statements as required by Paragraph 5.01.
Quialifications Statement 004513-7
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E. Attachments providing additional information as required by Paragraph 8.02.
F.  Schedule A (Current Projects) as required by Paragraph 8.03.
G. Schedule B (Previous Experience with Similar Projects) as required by Paragraph 8.04.
H. Schedule C (Key Individuals) and resumes for the key individuals listed, as
required by Paragraph 8.05.
I.  Additional items as pertinent.
Quialifications Statement 004513-8
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This Statement of Qualifications is offered by:

Busines
S (typed or printed name of organization)
: individual’s signature
By: (individual’s signature)
. yped or printe
Name: (typed inted)
Title: (fyped or printed)
Date: (date signed)

(If Business is a corporation, a partnership, or a joint venture, attach evidence of authority to sign.)

Attest:
(individual’s signature)

Name: i

(typed or printed)
Title:

(typed or printed)
Address for giving
notices:
Designated
Representative: Name: (typed or
Title: printed) (typed
Address: or printed)
Phone
Email:
Qualifications Statement 004513-9
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Schedule A—Current Projects

Name of Organization

Project Owner

| Project Name|

General Description of
Project

Project Cost

| Date Project

Key Project Personnel

Project Manager

Project Superintendent

Safety Manager

Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
Designer
Project Owner \ | Project Name|
General Description of
Project
Project Cost | Date Project \
Key Project Personnel Project Manager Project Superintendent Safety Manager Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
Nacinnar
| Construction Manager | \ \
Project Owner \ | Project Name|
General Description of
Project
Project Cost | Date Project |
Key Project Personnel Project Manager Project Superintendent Safety Manager Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
signer
Construction Manager
Quialifications Statement 004513
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Schedule B—Previous Experience with Similar Projects

Name of Organization

Project Owner

| Project Name|

General Description of
Project

Project Cost

| Date Project

Key Project Personnel

Project Manager

Project Superintendent

Safety Manager

Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
Designer
Project Owner \ | Project Name|
General Description of
Project
Project Cost | Date Project |
Key Project Personnel Project Manager Project Superintendent Safety Manager Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
Nacinnar
| Construction Manager | | |
Project Owner \ | Project Name|
General Description of
Project
Project Cost | Date Project |
Key Project Personnel Project Manager Project Superintendent Safety Manager Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
Designer
Construction Manager
Quialifications Statement 004513
Tryon Drive Drainage Improvements August 2025




Schedule B—Previous Experience with Similar Projects

Name of Organization

Project Owner

| Project Name|

General Description of
Project

Project Cost

| Date Project

Key Project Personnel

Project Manager

Project Superintendent

Safety Manager

Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
Designer
Project Owner \ | Project Name|
General Description of
Project
Project Cost | Date Project \
Key Project Personnel Project Manager Project Superintendent Safety Manager Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
Nacinnar
| Construction Manager | \ \
Project Owner \ | Project Name|
General Description of
Project
Project Cost | Date Project |
Key Project Personnel Project Manager Project Superintendent Safety Manager Quality Control Manager

Name

Reference Contact Information (listing names indicates approval to contacting the names individuals as a reference)

Name Title/Position Organization Telephone Email
Owner
Designer
Construction Manager
Quialifications Statement 004513
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Schedule C—Key Individuals

Project Manager

Name of individual

Years of experience as project manager

Years of experience with this organization

Number of similar projects as project manager

Number of similar projects in other positions

Current Project Assignments

Name of assignment Percent of time used for | Estimated
this project project
completion date

Reference Contact Information (listing names indicates approval to contact named individuals as a reference)

Name Name

Title/Position Title/Position
Organization Organization
Telephone Telephone

Email Email

Project Project
Candidate’s role on Candidate’s role on
project project

Project Superintendent

Name of individual

Years of experience as project superintendent

Years of experience with this organization

Number of similar projects as project superintendent

Number of similar projects in other positions

Current Project Assignments

Name of assignment Percent of time used for | Estimated
this project project
completion date

Reference Contact Information (listing names indicates approval to contact named individuals as a reference)

Name Name
Title/Position Title/Position
Organization Organization
Telephone Telephone
Email Email
Project Project
Quialifications Statement 004513
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Candidate’s Candidate’s

role on role on
project project
Safety Manager

Name of individual

Years of experience as project manager

Years of experience with this organization

Number of similar projects as project manager

Number of similar projects in other positions

Current Project Assignments

Name of assignment Percent of time used for | Estimated
this project project
completion date

Reference Contact Information (listing names indicates approval to contact named individuals as a reference)

Name Name

Title/Position Title/Position
Organization Organization
Telephone Telephone

Email Email

Project Project
Candidate’s role on Candidate’s role on
project project

Quality Control Manager

Name of individual

Years of experience as project superintendent

Years of experience with this organization

Number of similar projects as project superintendent

Number of similar projects in other positions

Current Project Assignments

Name of assignment Percent of time used for | Estimated
this project project
completion date

Reference Contact Information (listing names indicates approval to contact named individuals as a reference)

Name Name
Title/Position Title/Position
Organization Organization
Telephone Telephone
Qualifications Statement 0045 13
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Email Email
Project Project
Candidate’s Candidate’s
role on role on
project project

Quialifications Statement
Tryon Drive Drainage Improvements
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Sign and Attach to Bid

CITY OF FAYETTEVILL GENERAL TERMS

ASSIGNMENT

It is the intent of this Agreement to secure the personal services of Contractor and failure
of Contractor for any reason to make the personal services available to the City of
Fayetteville for the purposes described in this contract shall be cause for termination of
this contract. Contractor shall not assign this contract without prior written consent of the
City of Fayetteville.

GOVERNING LAW
The validity, interpretation, and execution of this contract and the performance of and
rights accruing under this Contract are all to be governed by the laws of North Carolina.

COMPLIANCE WITH LAWS
Contractor agrees to comply with all applicable statutes, ordinances, and regulations of
the United States, the State of North Carolina, the City and units of local government.

SEVERABILITY

The parties agree that if any provision of this contract shall be held invalid for any reason,
the remaining provisions shall not be affected if they may continue to conform with the
purposes of this contract and the requirements of applicable law.

DEFAULT

In the event of substantial failure by Contractor to perform in accordance with the terms
of this contract, City of Fayetteville shall have the right to terminate Contractor upon ten
(10) days written notice in which event Contractor shall have neither the obligation nor the
right to perform further services under this contract nor shall the City of Fayetteville be
obligated to make any further payment for work that has not been performed.

DIVESTMENT OF COMPANIES BOYCOTTING ISRAEL OR INVESTING IN IRAN
CERTIFICATION

Contractor certifies that: (i) it is not identified on the Final Divestment List or any other
list of prohibited investments created by the NC State Treasurer pursuant to N.C.G.S.
147-86.58; (ii) it has not been designated by the NC State Treasurer pursuant to
N.C.G.S. 147-86.81 as a company engaged in the boycott of Israel ((i) and (ii) to be
collectively referred to as “FD Lists”); and (iii) it will not take any action causing it to
appear on the Treasurer's FD Lists created by the NC State Treasurer during the term
of this Contract. By signing this Contract, Contractor further agrees, as an independent
obligation, separate and apart from this Contract, to reimburse the City for any and all
damages, costs and attorneys' fees incurred by the City in connection with any claim
that this Contract or any part thereof is void due to Contractor appearing on the
Treasurer's FD Lists at any time before or during the term of this Contract.

E-VERIFY

Contractor hereby acknowledges that “E-Verify” is the federal E-Verify program operated
by the US Department of Homeland Security and other federal agencies which is used to
verify the work authorization of newly hired employees pursuant to federal law and in
accordance with Article 2, Chapter 64 of the North Carolina General Statutes. Contractor
further acknowledges that all employers, as defined by Article 2, Chapter 64 of the North
Carolina General Statutes, must use E-Verify and after hiring an employee to work in the



United States, shall verify the work authorization of the employee through E-Verify in
accordance with NCGS §64-26(a). Contractor



hereby pledges, attests and warrants through execution of this Agreement that Contractor
complies with the requirements of Article 2 of Chapter 64 of the North Carolina General
Statutes and further pledges, attests and warrants that any subcontractors currently
employed by or subsequently hired

by Contractor shall comply with any and all E-Verify requirements. Failure to comply with
the above requirements shall be considered a breach of this Agreement.

FORCE MAJEURE

Neither party shall be deemed to be in default of its obligations hereunder if and so long
as it is prevented from performing such obligations by an act of war, hostile foreign
actions, adverse governmental actions, nuclear explosion, earthquake, hurricane,
tornado, or other catastrophic natural event or act of God.

MORALITY CLAUSE

If, in the sole opinion of the City, at any time Contractor any of its owner(s) or employee(s)
or agent(s) (collectively referenced as an “Actor”) engages in any one or more of the actions
below, the City may immediately upon written notice to Contractor, terminate this
Agreement, in addition to any other rights and remedies that the City may have hereunder
or at law or in equity:

bring disrepute, contempt, scandal, or public ridicule to the Actor;

subject the Actor to prosecution;

offend the community or public morals/decency;

denigrate individuals or groups in the community served by the City;

is scandalous or inconsistent with community standards or good citizenship;
adversely affect the City's finances, public standing, image, or reputation;

is embarrassing or offensive to the City or may reflect unfavorably on the City; and,
is derogatory or offensive to one or more employee(s) or customer(s) of the City.

A

NON APPROPRIATION

Notwithstanding any other provisions of this contract, the parties agree that payments
due hereunder from the City are from appropriations and monies from the City Council
and any other governmental entities. In the event sufficient appropriations or monies
are not made available to the City to pay the terms of this agreement for any fiscal
year, this contract shall terminate immediately without further obligation of City.

INDEMNIFICATION

To the extent permitted by law, the Contractor agrees to defend, indemnify and hold
harmless the City, its elected officials, employees, agents, successors, and assigns, from
any and all liability and claims for any injury or damage caused by any act, omission or
negligence of the Contractor, its agents, servants, employees, contractors, licensees, or
invitees. Indemnification of the City by the Contractor does not constitute a waiver of the
City's governmental immunity in any respects under North Carolina law. Contractor
assumes entire responsibility and liability for losses, expenses, demands and claims in
connection with or arising out of any injury, or alleged injury (including death) to any person,
or damage, or alleged damage, to property of the City or others sustained or alleged to
have been sustained in connection with or to have arisen out of or resulting from the
negligence of the Contractor, his subContractor, agents, and employees, in the
performance of the work/service set forth in the Standard Specifications and Special
Provisions, and any changes, addenda, or modifications including losses, expenses or




damages sustained by the City, and agrees to indemnify and hold harmless the City, its
officials, employees or volunteers from any and all such losses, expenses, damages,
demands and claims and agrees to defend any suit or action brought against them, or
any of them, based on any such alleged injury or damage, and to pay



all damages, cost and expenses in connection therewith or resulting therefrom. As an
integral part of this Agreement, Contractor agrees to purchase and maintain during the life
of this Agreement contractual liability insurance in the amount required in the general
liability insurance requirements and to furnish proper evidence thereof. Indemnification by
the Contractor does not constitute a waiver of the City's governmental immunity in any
respect under North Carolina law.

TERMINATION FOR CAUSE

In the event of substantial failure by Contractor to perform in accordance with the terms of
this contract, City of Fayetteville shall have the right to terminate Contractor upon ten
calendar (10) days written notice in which event Contractor shall have neither the obligation
nor the right to perform further services under this contract nor shall the City of Fayetteville
be obligated to make any further payment for work that has not been performed. Contractor
shall provide to the City of Fayetteville all reports, surveys or other related documents upon
the City's request.

TERMINATION FOR CONVENIENCE

Upon thirty (30) calendar days' written notice to Contractor, the City of Fayetteville may,
without cause and without prejudice to any other right or remedy legally available to the City
of Fayetteville, terminate this Contract. Upon such notice, Contractor shall have neither the
obligation nor the right to perform services under this contract nor shall the City of
Fayetteville be obligated to make any further payment for work that has not been performed
in accordance with the terms stated herein. In such case of termination, Contractor shall
be paid for the completed and accepted work executed in accordance with this Contract
prior to the written notice of termination. Additionally, upon mutual agreement, Contractor
may be paid for any completed and accepted work which takes place in order to achieve a
specifically identified item in the scope of services or a milestone of the Contract, between
the written notice of termination and the effective date of termination. Unless otherwise
stated or agreed upon, the effective date of termination shall automatically occur 30 days'
after the written notice is sent by the City of Fayetteville. Contractor shall provide to the City
of Fayetteville all reports, surveys or other related documents upon the City's request.

PROTEST

Protest related to this procurement must be addressed to the Purchasing Manager for City
of Fayetteville, 433 Hay St, Fayetteville, NC 28301 and shall be received, in writing, within 2
calendar days of bid award. Responses will be in writing by email and first-class mail not
later than 7 calendar days following receipt of said protest by the Purchasing Manager.

SURVIVAL OF TERMS

All warranties, covenants, and representations contained within this contact and all
applicable work authorizations, if any, shall continue in full force and effect for three
(3) years after the execution and delivery of the final product, act, or service taken in
furtherance of this contract. Survivability shall not be impacted, or otherwise shall not
be rendered null or void, by the termination or natural expiration of this contract or
other applicable work undertaken in furtherance of this contract.

VENUE AND FORUM SELECTION

The Parties expressly agree that if litigation is brought in connection with this contract and
(1) the litigation proceeds in the Courts of the State of North Carolina, the parties agree that
the appropriate venue shall be in Cumberland County (Fourteenth Judicial District of North
Carolina); or (2) the litigation proceeds in a federal court, the parties agree that the




appropriate venue shall be the United States District Court for the Eastern District of North
Carolina.

INDEPENDENT VENDOR




Vendor is an Independent Vendor and shall undertake performance of the services pursuant
to the terms of this Agreement as an Independent Vendor. Vendor shall be wholly
responsible for the methods, means and techniques of performance. City shall have no right
to supervise methods and techniques of performance employed by Vendor but City shall
have the right to observe such performance.

AMENDMENT

The City and Vendor may, from time to time, request changes in services to be performed by
Vendor. Any such changes that are mutually agreed upon by the City and Vendor shall be
incorporated herein by written amendment to this Agreement. It is mutually agreed and
understood that no alteration or validation of the terms of this Agreement shall be valid
unless made in writing and signed by the Parties hereto, and that any oral understanding or
agreements not incorporated herein, unless made in writing and signed by the Parties
hereto, shall not be binding.

ENTIRE AGREEMENT

Agreement constitutes the entire agreement between the Parties. Any proposed change to
this Agreement shall be submitted to the City for its prior approval. No modification, addition,
deletion, etc., to this Agreement shall be effective unless and until such changes are
reduced to writing and executed by the authorized officers of each Party.

EJCDC C-800 SUPPLEMENTARY TERMS SUPERSEDE

To the extent a conflict exists between the terms of the Supplementary Conditions of the
Construction Contract and the terms and conditions of the EJCDC C-700 Standard General
Conditions of the Construction Agreement, the terms of the Supplementary Conditions shall
govern. The

AUDIT CERTIFICATION
This instrument has been pre-audited in the manner required by the Local Government
Budget and Fiscal Control Act.

Contractor Name (Print)

Contractor Signature

Date of Signature



AGREEMENT BETWEEN OWNER AND
CONTRACTOR FOR CONSTRUCTION
CONTRACT (STIPULATED PRICE)

This Agreement is by and between City of Fayetteville (“Owner”) and [name of contracting entity]
(“Contractor”).

Terms used in this Agreement have the meanings stated in the General Conditions and the Supplementary
Conditions.

Owner and Contractor hereby agree as follows:
ARTICLE 1—WORK

1.01 Contractor shall complete all Work as specified or indicated in the Contract Documents. The
Work is generally described as follows: Project is located within the city limits of
Fayetteville, NC and consists of installation of approximately 1,300 feet of drainage
piping and 400 feet of box culvert, beginning at the intersection of Daisy
Lane/Webster Avenue and continuing across private lots, crossing Swann Street,
private properties, then running along Tryon Drive. There are two Tryon Drive
crossings and one additional Swann Street crossing. Also included is asbestos
cement waterline abandonment and replacement with approximately 2,000 feet of 8”
pc350 ductile iron waterline. The project also involves installation of storm inlets,
manholes, sanitary sewer, endwalls and wingwalls, grading, rip rap, paving,
curbing, driveways, erosion control, traffic control, etc.

ARTICLE 2—THE PROJECT

2.01 The Project, of which the Work under the Contract Documents is a part, is generally
described as follows: Project is located within the city limits of Fayetteville, NC and
consists of installation of approximately 1,300 feet of drainage piping and 400 feet
of box culvert, beginning at the intersection of Daisy Lane/Webster Avenue and
continuing across private lots, crossing Swann Street, private properties, then
running along Tryon Drive. There are two Tryon Drive crossings and one additional
Swann Street crossing. Also included is asbestos cement waterline abandonment
and replacement with approximately 2,000 feet of 8” pc350 ductile iron waterline.
The project also involves installation of storm inlets, manholes, sanitary sewer,

EJCDC® C-520, Agreement between Owner and Contractor for Construction Contract (Stipulated Price).
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.

Page1of 11



endwalls and wingwalls, grading, rip rap, paving, curbing, driveways, erosion

control, traffic control, etc.

ARTICLE 3—ENGINEER

3.01

3.02

The Owner has retained Kimley Horn (“Engineer”) to act as Owner’s representative,
assume all duties and responsibilities of Engineer, and have the rights and authority
assigned to Engineer in the Contract.

ARTICLE 4—CONTRACT TIMES

4.01

4.02

4.03

4.04

Time is of the Essence

A.

B.

All time limits for Milestones, if any, Substantial Completion, and completion and
readiness for final payment as stated in the Contract Documents are of the essence
of the Contract.

As time is of the essence, the Contractor is required to commence work to be
performed under this agreement within fifteen (15) days after written notice (Notice
to Proceed) from the Owner to proceed with the construction. Failure by the
Contractor to complete the work within the contract time will cause considerable
damage to the Owner. Therefore, a liquidated damage charge will be assessed for
each day of overrun as specified in the Special Provisions. The Contractor hereby
agrees by executing the contract that such liguidated damages are considered a
just and reasonable compensation to the Owner and is not a penalty.

Contract Times: Days

A. The Work will be substantially complete within 450 days after the date when the
Contract Times commence to run as provided in Paragraph 4.01 of the General
Conditions, and completed and ready for final payment in accordance with Paragraph
15.06 of the General Conditions within 480 days after the date when the Contract
Times commence to run.

Milestones

A. There are no milestones as part of this project.Parts—ofthe \Weork—must-be-

: I E he followina Mil :

1. —hiestoned oo Dodaielo s ]

—Milestene 2 levent Oodatalasna]
Do —Miestenetteseanl Dodlone e e
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4.05

4.06

Liquidated Damages

A

|0

Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01
above and that Owner will suffer financial and other losses if the Work is not completed
and Milestones not achieved within the Contract Times, as duly modified. The parties
also recognize the delays, expense, and difficulties involved in proving, in a legal or
arbitration proceeding, the actual loss suffered by Owner if the Work is not completed
on time. Accordingly, instead of requiring any such proof, Owner and Contractor agree
that as liquidated damages for delay (but not as a penalty):

1. Substantial Completion: Contractor shall pay Owner $1,000[number] for each day
that expires after the time (as duly adjusted pursuant to the Contract) specified
above for Substantial Completion, until the Work is substantially complete.

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall
neglect, refuse, or fail to complete the remaining Work within the Contract Times (as
duly adjusted pursuant to the Contract) for completion and readiness for final
payment, Contractor shall pay Owner $[number}1,000 for each day that expires
after such time until the Work is completed and ready for final payment.

3. Milestones-Contractorshall pay-Owner $[number]-foreach-day that expires-after
the time (as duly adjusted pursuant to the Contract) specified above for
achievement of Milestone 1, until Milestone 1 is achieved, or until the time specified
for Substantial Completion is reached, at which time the rate indicated in Paragraph
4.05.A.1 will apply, ratherthan-the-Milestonerate:

4. Liquidated damages for failing to timely attain Milestones, Substantial Completion,
and final completion are not additive, and will not be imposed concurrently.

If Owner recovers liquidated damages for a delay in completion by Contractor, then
such liquidated damages are Owner’s sole and exclusive remedy for such delay, and
Owner is precluded from recovering any other damages, whether actual, direct,
excess, or consequential, for such delay, except for special damages (if any) specified
in this Agreement.

specified above for Substantial Completion (as duly adjusted pursuant to the Contract)
that the Work is substantially eomplete-The-maximum-value-ofthe bonus-willbelimited
to-$S[rumber]:

Special Damages

A

|

Contractor shall reimburse Owner (1) for any fines or penalties imposed on Owner as a
direct result of the Contractor’s failure to attain Substantial Completion according to
the Contract Times, and (2) for the actual costs reasonably incurred by Owner for
engineering, construction observation, inspection, and administrative services needed
after the time specified in Paragraph 4.02 for Substantial Completion (as duly adjusted
pursuant to the Contract), until the Work is substantially complete.

After Contractor achieves Substantial Completion, if Contractor shall neglect, refuse, or
fail to complete the remaining Work within the Contract Times, Contractor shall
reimburse Owner for the actual costs reasonably incurred by Owner for engineering,
construction observation,
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inspection, and administrative services needed after the time specified in Paragraph
4.02 for Work to be completed and ready for final payment (as duly adjusted pursuant
to the Contract), until the Work is completed and ready for final payment.

C. The special damages imposed in this paragraph are supplemental to any liquidated
damages for delayed completion established in this Agreement.

4.07 Actual Damages

A. The Contractor will be required to compensate the Owner for these losses if they
occur due to the Contractor’s failure to reach Substantial Completion by the date
specified in this Agreement.

4.08 Weather

A. Any adjustments of the Contract Time due to weather will be evaluated
according to Section C-800 “Supplementary Conditions” SC-4.05.

ARTICLE 5—CONTRACT PRICE

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents, the amounts that follow, subject to adjustment under the Contract:

B. —For all Unit Price Work, an amount equal to the sum of the extended prices
(established for each separately identified item of Unit Price Work by multiplying the
unit price times the actual quantity of that item).

Unit Price Work
I:ﬁ Description Unit IZstimate ;J:::t Exl:t,o:ir::ed
No. Quantity | e
$ $
$ $
$ $
$ $
$ $
Total of all Extended Prices for Unit Price Work (subject to $
final adjustment based on actual quantities)

The extended prices for Unit Price Work set forth as of the Effective Date of the Contract
are based on estimated quantities. As provided in Paragraph 13.03 of the General
Conditions, estimated quantities are not guaranteed, and determinations of actual
quantities and classifications are to be made by Engineer.

C. Total of Lump-Sum-Ameunt-and-Unit Price Work (subject to final Unit Price adjustment)
$[number].
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D. For all Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit.

ARTICLE 6—PAYMENT PROCEDURES

6.01  Submittal and Processing of Payments

A

Contractor shall submit Applications for Payment in accordance with Article 15 of the
General Conditions. Applications for Payment will be processed by Engineer as provided
in the General Conditions._A draft of the Applications for Payment should be submitted
to the Engineer for review on or around the 25" day of the month in which the work was
completed. Applications for Payments must be submitted to the City of Fayetteville on
or_before the tenth day of the month following the month in which the work was

completed.

6.02  Progress Payments; Retainage

A

|0

The Owner will make progress payments on net 30—day terms. Owner shall make
progress payments on the basis of Contractor’s Applications for Payment on or about
the 25" [erdinal number;such-as-5th] day of each month during performance of the
Work as provided in Paragraph 6.02.A.1 below, provided that such Applications for
Payment have been submitted in a timely manner and otherwise meet the requirements
of the Contract. All such payments will be measured by the Schedule of Values
established as provided in the General Conditions (and in the case of Unit Price Work
based on the number of units completed) or, in the event there is no Schedule of
Values, as provided elsewhere in the Contract.

1. Prior to Substantial Completion, progress payments will be made in an amount
equal to the percentage indicated below but, in each case, less the aggregate of
payments previously made and less such amounts as Owner may withhold,
including but not limited to liquidated damages, in accordance with the Contract.

a. [pumber]97.5 percent of the value of the Work completed (with the balance
being retainage).

1) If 50 percent or more of the Work has been completed, as determined by
Engineer, and if the character and progress of the Work have been
satisfactory to Owner and Engineer, then as long as the character and
progress of the Work remain satisfactory to Owner and Engineer, there will
be no additional retainage; and

b. Ofaumber] percent of cost of materials and equipment not incorporated in the
Work (with the balance being retainage).

Upon Substantial Completion, Owner shall pay an amount sufficient to increase total
payments to Contractor to 95frumber] percent of the Work completed, less such
amounts set off by Owner pursuant to Paragraph 15.01.E of the General Conditions,
and less 100frumber] percent of Engineer’s estimate of the value of Work to be
completed or corrected as shown on the punch list of items to be completed or
corrected prior to final payment.

6.03  Final Payment

A

Upon final completion and acceptance of the Work, Owner shall pay the remainder of
the Contract Price in accordance with Paragraph 15.06 of the General Conditions.
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6.04 Consent of Surety

A. Owner will not make final payment, or return or release retainage at Substantial
Completion or any other time, unless Contractor submits written consent of the surety
to such payment, return, or release.

6.05 Interest

A. The Owner is not obligated to pay interest on monies not paid except as

provided in Chapter 143 of the North Carolina General Statutes.

ARTICLE 7—CONTRACT DOCUMENTS

7.01  Contents
A. The Contract Documents consist of all of the following:

1. This Agreement.

2. Bonds:
a. 0052 15 Performance bond (together with power of attorney).
b. 0052 14 Payment bond (together with power of attorney).
00 72 00 “2018 EJCDC General Conditions.”

4. 007300 “C-800 2018 Supplementary Conditions.”

5. Specifications as listed in the table of contents of the project manual, 00 01 10
“Table of Contents.”

+ Drawings listed on the attached sheet index 00 01 15.
8. Addenda (00 91 [XX] to 00 91 [XX], inclusive).Addenda-{rumbersfnumber}-to-

9. 0041 00 “Small Disadvantaged Business Enterprise Program and Affidavits
40. 00 45 02 “Non—Collusion Certification.”

44._00 45 03 “E-Verify Affidavit.”

42. 0045 06 “Debarment, Suspension, and Other Responsibility Matters.”

43. 00 45 13 “Qualifications Statement.”

14 00 73 01 “Dispute Resolution Process — Rules Implementing Mediated
Settlement Conferences”
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45. Exhibits to this Agreement (enumerated as
follows): a._Exhibit A: 00 41 16 “Bid Form
Exhibit A”

46. The following which may be delivered or issued on or after the Effective Date
of the Contract and are not attached hereto:

a. Notice to Proceed.

b. Work Change Directives.
c. Change Orders.

d. Field Orders.

e. Warranty Bond, if any.

B. The Contract Documents listed in Paragraph 7.01.A are attached to this Agreement
(except as expressly noted otherwise above).

There are no Contract Documents other than those listed above in this Article 7.
D. The Contract Documents may only be amended, modified, or supplemented as
provided in the Contract.
ARTICLE 8—REPRESENTATIONS, CERTIFICATIONS, AND STIPULATIONS

8.01  Contractor’s Representations

A. In order to induce Owner to enter into this Contract, Contractor makes the following

representations:

1. Contractor has examined and carefully studied the Contract Documents, including
Addenda.

2. Contractor has visited the Site, conducted a thorough visual examination of the Site
and adjacent areas, and become familiar with the general, local, and Site conditions
that may affect cost, progress, and performance of the Work.

5d

Contractor is familiar with all Laws and Regulations that may affect cost, progress,
and performance of the Work.

|

Contractor has carefully studied the reports of explorations and tests of subsurface
conditions at or adjacent to the Site and the drawings of physical conditions relating
to existing surface or subsurface structures at the Site that have been identified in
the Supplementary Conditions, with respect to the Technical Data in such reports
and drawings.

[

Contractor has carefully studied the reports and drawings relating to Hazardous
Environmental Conditions, if any, at or adjacent to the Site that have been identified
in the Supplementary Conditions, with respect to Technical Data in such reports
and drawings.

[©

Contractor has considered the information known to Contractor itself; information
commonly known to contractors doing business in the locality of the Site; information
and observations obtained from visits to the Site; the Contract Documents; and the
Technical Data identified in the Supplementary Conditions or by definition, with
respect to the
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effect of such information, observations, and Technical Data on (a) the cost,
progress, and performance of the Work; (b) the means, methods, techniques,
sequences, and procedures of construction to be employed by Contractor; and (c)
Contractor’s safety precautions and programs.

[~

Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests,
studies, or data are necessary for the performance of the Work at the Contract
Price, within the Contract Times, and in accordance with the other terms and
conditions of the Contract.

[0

Contractor is aware of the general nature of work to be performed by Owner and
others at the Site that relates to the Work as indicated in the Contract Documents.

|©

Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and of
discrepancies between Site conditions and the Contract Documents, and the
written resolution thereof by Engineer is acceptable to Contractor.

10. The Contract Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for performance and furnishing of the
Work.

11. Contractor’s entry into this Contract constitutes an incontrovertible representation
by Contractor that without exception all prices in the Agreement are premised upon
performing and furnishing the Work required by the Contract Documents.

12. Contractor is not on the North Carolina State Treasurer’s list of companies
engaged in a boycott of Israel, nor will Contractor utilize any Subcontractor on
such list on this Project in violation of NCGS §147-86.80, et seq.

13._Contractor has not been suspended by the State of North Carolina or any
agency or department thereof for conviction or indictment of any of the offenses
enumerated in NCGS §133-27 nor will award subcontracts of any tier to firms
that have been suspended for conviction or indictment of any of the offenses
enumerated in NCGS

133-27.

14. Contractor shall comply with the requirements of Article 2 of Chapter 64 of the
North Carolina General Statutes. Further, if Contractor utilizes a subcontractor,
Contractor shall require the subcontractor to comply with the requirements of
Article 2 of Chapter 64 of the North Carolina General Statutes.

15. Contractor is not on the North Carolina State Treasurer’s list of persons
engaging in business activities in Iran, nor will Contractor utilize any
Subcontractor on such list on this Project in violation of NCGS §147-86.55, et

SEeq.

8.02 Contractor’s Certifications

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this
Paragraph 8.02:
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8.03

8.04

8.05

8.06

|~

“corrupt practice” means the offering, giving, receiving, or soliciting of anything of
value likely to influence the action of a public official in the bidding process or in
the Contract execution;

[N

“fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner,

(b) to establish Bid or Contract prices at artificial non—competitive levels, or (c) to
deprive Owner of the benefits of free and open competition;

S

“collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid
prices at artificial, non—competitive levels; and

[

“coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.

Standard General Conditions

A

Owner stipulates that if the General Conditions that are made a part of this Contract
are EJCDC® C-700, Standard General Conditions for the Construction Contract
(2018), published by the Engineers Joint Contract Documents Committee, and if
Owner is the party that has furnished said General Conditions, then Owner has plainly
shown all modifications to the standard wording of such published document to the
Contractor, through a process such as highlighting or “track changes”
(redline/strikeout), or in the Supplementary Conditions.

Accounting Records

A

Accounting Record Availability: The Contractor is to establish and maintain, in
accordance with generally accepted accounting practices, full and detailed accounting
records of materials incorporated into the Project, and labor, tools, materials, and
equipment used for the Work, consistent with the requirements of the General
Conditions and as necessary for proper financial management under this Agreement.
Subject to prior written notice, provide Owner reasonable access during normal
business hours to Contractor’'s records, books, correspondence, instructions,
drawings, receipts, vouchers, memoranda, and similar data relating to the Cost of the
Work and the Contractor’s fee. Preserve all such documents for a period of 3 years
after the final payment by the Owner.

Venue

A

Contractor agrees that venue lies exclusively in Cumberland County, North Carolina
for any legal action.

Further Provisions

A

Owner’s Right to Do Work

1. If, during the progress of the work or during the period of guarantee, the
Contractor fails to prosecute the work properly or to perform any provision of
the contract, the Owner, after fifteen (15) days written notice sent by certified
mail return receipt requested to the Contractor from the Engineer, may perform
or have performed that portion of the work. The cost of the work may be
deducted from any amounts due or to become due to the Contractor, such
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action and cost of same having been first
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approved by the Engineer. Should the cost of such action of the Owner
exceed the amount due or to become due the Contractor, then the Contractor
or his surety, or both, shall be liable for and shall pay to the Owner the amount
of said excess.

Force Account Work

Should unforeseen circumstances arise which, in the opinion of the Engineer,
require work to be done which no price can be agreed upon, the Engineer may require
that the work be accomplished under a negotiated contract with another Contractor
or with Owner’s forces or on a force account basis as follows:

1. Skilled and common labor at the regular rate of pay. Pay for the Foreman
may be included, provided in the judgment of the Engineer a Foreman is

required.

To the foregoing shall be added such social security and old age benefits made
by the Contractor.

3. Materials used are to be listed on invoices. Copies of vendor invoices to the
Contractor which show all materials, quantities, costs, etc., shall be forwarded to
the City with the prime Contractor's pay estimate.

Equipment used shall be paid for at an hourly rate schedule mutually agreed
upon, but in no case shall it exceed the hourly rate schedule established for
such units by Associated General Contractors or other published rental rate
schedules which are acceptable to the City. To the sums of a), b), ¢), and d) the
Contractor may add up to 7.5% for overhead and up to 7.5% for profit. When
force account work has been authorized, such authority shall be in writing to

the City.

[N

[~

Morality Clause

If, in the sole opinion of the Owner, at any time Contractor or any of its owner(s) or
employee(s) or agent(s) (collectively references as an “Actor”) engages in any one
or more actions that bring disrepute, contempt, scandal, or public ridicule to the
Actor or subject the Actor to prosecution or offend the community or public morals or
decency or denigrate individuals or groups in the community served by the Owner
or are scandalous or inconsistent with community standards or good citizenship or
may adversely affect the Owner’s finances, public standing, image, or reputation or
are embarrassing or offensive to the Owner or may reflect unfavorably on the
Owner or are derogatory or offensive to one or more employee(s) or customer(s) of
the Owner, the Owner may immediately upon written notice to the Contractor
terminate this Agreement, in addition to any other rights and remedies that the
Owner may have hereunder or at law or in equity.

Non-Appropriation

Notwithstanding any other provisions of this contract, the parties agree that
payments due hereunder from the City are from appropriations and monies from the
City Council and any other governmental entities. In the event sufficient
appropriations or monies are not made available to City to pay the terms of this
agreement for any fiscal year, this contract shall terminate immediately without
further obligation of City.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.
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This Agreement will be effective when fully executed by all Partiesen-findicate-date-on-which-

Contract becomes-effectivel(which is the Effective Date of the Contract).

Owner:

Contractor:

(typed or printed name of organization)

By:
(individual’s signature)
Date:
(date signed)
Name:
(typed or printed)
Title:
(typed or printed)
Attest:
(individual’s signature)
Title:

(typed or printed)
Address for giving notices:

(typed or printed name of organization)

By:
(individual’s signature)
Date:
(date signed)

Name:

(typed or printed)
Title:

(typed or printed)

(If [Type of Entity] is a corporation, a partnership, or
a joint venture, attach evidence of authority to sign.)

Attest:

(individual’s signature)

Title:

(typed or printed)
Address for giving notices:

Designated Representative:

Designated Representative:

Name: Name:

(typed or printed) (typed or printed)
Title: Title:

(typed or printed) (typed or printed)
Address: Address:
Phone: Phone:
Email: Email:
(If [Type of Entity] is a corporation, attach Li
evidence of authority to sign. If [Type of Entity] icense .
is a public body, attach evidence of authority to (where applicable)
sign and resolution or other documents No.: State:

authorizing execution of this Agreement.)
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PERFORMANCE BOND

Date of Contract:

Date of Execution:

Name/Address of Principal:

Name/Address of Surety:

Name/Address of Contracting Body:

Amount of Bond (Printed):

Project:

KNOW ALL MEN BY THESE PRESENTS, that we, the PRINCIPAL and SURETY above named,
are held and firmly bound unto the above named Contracting Body, hereinafter called the Contracting
Body, in the penal sum of the amount stated above for the payment of which sum well and truly to be
made, we bind ourselves, our heirs, executors, administrators, and successors, jointly and severally,
firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, that whereas the Principal entered into a
certain contract with the Contracting Body, identified as shown above and hereto attached:

NOW THEREFORE, if the Principal shall well and truly perform and fulfill all the undertakings,
covenants, terms, conditions, and agreements of said contract during the original term of said contract
and any extensions thereof that may be granted by the Contracting Body, with or without notice to the
Surety, and during the life of any guaranty required under the contract, and shall also well and truly
perform and fulfill all the undertakings, covenants, terms, conditions, and agreements of any and all
duly authorized modifications of said contract that may hereafter be made, notice of which modifications
to the Surety being hereby waived, then, this obligation to be void; otherwise to remain in full force and
virtue.

IN WITNESS WHEREOF, the above-bounden parties have executed this instrument under their
several seals on the date indicated above, the name and corporate seal of each corporate party being
hereto affixed and these presents duly signed by its undersigned representative, pursuant to authority
of its governing body.

Executed in counterparts.



Witness:

By:
(Contractor: Trade or Corporate Name)
Title:
(Proprietorship or Partnership) (Owner, Partner, or Corp.
Pres. or Vice Pres. Only)
Attest: (Corporation)
By:
Title:
(Corp Sec or Ass't Sec Only) (Corporate Seal)
Witness:
(Surety Company)
By:
Title:
(Attorney in Fact)
Countersigned:

(Surety Corporate Seal)

(N.C. Licensed Resident Agent)

(Name and Address - Surety Agency)

(Surety Company Name and NC
Regional or Branch Office Address)



PAYMENT BOND

Date of Contract:

Date of Execution:

Name/Address of Principal:

Name/Address of Surety:

Name/Address of Contracting Body:

Amount of Bond (Printed):

Project:

KNOW ALL MEN BY THESE PRESENTS, that we, the PRINCIPAL and SURETY above named,
are held and firmly bound unto the above named Contracting Body, hereinafter called the Contracting
Body, in the penal sum of the amount stated above for the payment of which sum well and truly to be
made, we bind ourselves, our heirs, executors, administrators, and successors, jointly and severally,
firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH, that whereas the Principal entered into a
certain contract with the Contracting Body, identified as shown above and hereto attached:

NOW THEREFORE, if the Principal shall promptly make payment to all persons supplying labor
and material in the prosecution of the work provided for in said contract, and any and all duly authorized
modifications of said contract that may hereafter be made, notice of which modifications to the Surety
being hereby waived, then, this obligation to be void; otherwise to remain in full force and virtue.

IN WITNESS WHEREOF, the above-bounden parties have executed this instrument under their
several seals on the date indicated above, the name and corporate seal of each corporate party being
hereto affixed and these presents duly signed by its undersigned representative, pursuant to authority
of its governing body.

Executed in Counterparts



Witness:

By:
(Contractor: Trade or Corporate Name)
Title:
(Proprietorship or Partnership) (Owner, Partner, or Corp.
Pres. or Vice Pres. Only)
Attest: (Corporation)
By:
Title:
(Corp Sec or Ass't Sec Only) (Corporate Seal)
Witness:
(Surety Company)
By:
Title:

(Attorney in Fact)

Countersigned:
(Surety Corporate Seal)

(N.C. Licensed Resident Agent)

(Name and Address - Surety Agency)

(Surety Company Name and NC
Regional or Branch Office Address



This document has important legal consequences; consultation with an attorney is encouraged with
respect to its use or modification. This document should be adapted to the particular circumstances of
the contemplated Project and the controlling Laws and Regulations.
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STANDARD GENERAL
CONDITIONS OF THE
CONSTRUCTION CONTRACT

ARTICLE 1—DEFINITIONS AND TERMINOLOGY

1.01

Defined Terms

A. Wherever used in the Bidding Requirements or Contract Documents, a term printed
with initial capital letters, including the term’s singular and plural forms, will have the
meaning indicated in the definitions below. In addition to terms specifically defined,
terms with initial capital letters in the Contract Documents include references to
identified articles and paragraphs, and the titles of other documents or forms.

1.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—The written instrument, executed by Owner and Contractor, that sets
forth the Contract Price and Contract Times, identifies the parties and the
Engineer, and designates the specific items that are Contract Documents.

Application for Payment—The document prepared by Contractor, in a form
acceptable to Engineer, to request progress or final payments, and which is to be
accompanied by such supporting documentation as is required by the Contract
Documents.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices
for the Work to be performed.

Bidder—An individual or entity that submits a Bid to Owner.

Bidding Documents—The Bidding Requirements, the proposed Contract
Documents, and all Addenda.

Bidding Requirements—The Advertisement or invitation to bid, Instructions to
Bidders, Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any
attachments.

Change Order—A document which is signed by Contractor and Owner and
authorizes an addition, deletion, or revision in the Work or an adjustment in the
Contract Price or the Contract Times, or other revision to the Contract, issued on
or after the Effective Date of the Contract.

Change Proposal—A written request by Contractor, duly submitted in compliance
with the procedural requirements set forth herein, seeking an adjustment in
Contract Price or Contract Times; contesting an initial decision by Engineer
concerning the requirements of the Contract Documents or the acceptability of
Work under the Contract Documents; challenging a set-off against payments due;
or seeking other relief with respect to the terms of the Contract.

10. Claim

a. A demand or assertion by Owner directly to Contractor, duly submitted in
compliance with the procedural requirements set forth herein, seeking an
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requirements of the Contract Documents or the acceptability of Work under the
Contract Documents; contesting Engineer’'s decision regarding a Change
Proposal; seeking resolution of a contractual issue that Engineer has declined
to address; or seeking other relief with respect to the terms of the Contract.

b. A demand or assertion by Contractor directly to Owner, duly submitted in
compliance with the procedural requirements set forth herein, contesting
Engineer’s decision regarding a Change Proposal, or seeking resolution of a
contractual issue that Engineer has declined to address.

c. A demand or assertion by Owner or Contractor, duly submitted in compliance
with the procedural requirements set forth herein, made pursuant to Paragraph
12.01.A.4, concerning disputes arising after Engineer has issued a
recommendation of final payment.

d. A demand for money or services by a third party is not a Claim.

11. Constituent of Concern—Asbestos, petroleum, radioactive materials,
polychlorinated biphenyls (PCBs), lead-based paint (as defined by the HUD/EPA
standard), hazardous waste, and any substance, product, waste, or other material
of any nature whatsoever that is or becomes listed, regulated, or addressed
pursuant to Laws and Regulations regulating, relating to, or imposing liability or
standards of conduct concerning, any hazardous, toxic, or dangerous waste,
substance, or material.

12. Contract—The entire and integrated written contract between Owner and
Contractor concerning the Work.

13. Contract Documents—Those items so designated in the Agreement, and which
together comprise the Contract.

14. Contract Price—The money that Owner has agreed to pay Contractor for
completion of the Work in accordance with the Contract Documents.

15. Contract Times—The number of days or the dates by which Contractor shall: (a)
achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete
the Work.

16. Contractor—The individual or entity with which Owner has contracted for
performance of the Work.

17. Cost of the Work—See Paragraph 13.01 for definition.

18. Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

19. Effective Date of the Contract—The date, indicated in the Agreement, on which
the Contract becomes effective.

20. Electronic Document—Any Project-related correspondence, attachments to
correspondence, data, documents, drawings, information, or graphics, including
but not limited to Shop Drawings and other Submittals, that are in an electronic or
digital format.

21. Electronic Means—Electronic mail (email), upload/download from a secure Project
website, or other communications methods that allow: (a) the transmission or
communication of Electronic Documents; (b) the documentation of transmissions,
including sending and receipt; (c) printing of the transmitted Electronic Document
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recipient; (d) the storage and archiving of the Electronic Document by sender and
recipient; and (e) the use by recipient of the Electronic Document for purposes
permitted by this Contract. Electronic Means does not include the use of text
messaging, or of Facebook, Twitter, Instagram, or similar social media services for
transmission of Electronic Documents.

22. Engineer—The individual or entity named as such in the Agreement.

23. Field Order—A written order issued by Engineer which requires minor changes in
the Work but does not change the Contract Price or the Contract Times.

24. Hazardous Environmental Condition—The presence at the Site of Constituents of
Concern in such quantities or circumstances that may present a danger to persons
or property exposed thereto.

a. The presence at the Site of materials that are necessary for the execution of the
Work, or that are to be incorporated into the Work, and that are controlled and
contained pursuant to industry practices, Laws and Regulations, and the
requirements of the Contract, is not a Hazardous Environmental Condition.

b. The presence of Constituents of Concern that are to be removed or remediated
as part of the Work is not a Hazardous Environmental Condition.

c. The presence of Constituents of Concern as part of the routine, anticipated,
and obvious working conditions at the Site, is not a Hazardous Environmental
Condition.

25. Laws and Regulations; Laws or Regulations—Any and all applicable laws,
statutes, rules, regulations, ordinances, codes, and binding decrees, resolutions,
and orders of any and all governmental bodies, agencies, authorities, and courts
having jurisdiction.

26. Liens—Charges, security interests, or encumbrances upon Contract-related funds,
real property, or personal property.

27. Milestone—A principal event in the performance of the Work that the Contract
requires Contractor to achieve by an intermediate completion date, or by a time
prior to Substantial Completion of all the Work.

28. Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance
of the Bid.

29. Notice to Proceed—A written notice by Owner to Contractor fixing the date on
which the Contract Times will commence to run and on which Contractor shall start
to perform the Work.

30. Owner—The individual or entity with which Contractor has contracted regarding
the Work, and which has agreed to pay Contractor for the performance of the Work,
pursuant to the terms of the Contract.

31. Progress Schedule—A schedule, prepared and maintained by Contractor,
describing the sequence and duration of the activities comprising Contractor’s plan
to accomplish the Work within the Contract Times.

32. Project—The total undertaking to be accomplished for Owner by engineers,
contractors, and others, including planning, study, design, construction, testing,
commissioning, and start-up, and of which the Work to be performed under the
Contract Documents is a part.
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33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

Resident Project Representative—The authorized representative of Engineer
assigned to assist Engineer at the Site. As used herein, the term Resident Project
Representative (RPR) includes any assistants or field staff of Resident Project
Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by
which such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepared and maintained by Contractor, of
required submittals and the time requirements for Engineer’s review of the
submittals.

Schedule of Values—A schedule, prepared and maintained by Contractor,
allocating portions of the Contract Price to various portions of the Work and used
as the basis for reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data
or information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings,
whether approved or not, are not Drawings and are not Contract Documents.

Site—Lands or areas indicated in the Contract Documents as being furnished by
Owner upon which the Work is to be performed, including rights-of-way and
easements, and such other lands or areas furnished by Owner which are
designated for the use of Contractor.

Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the
Work, and certain administrative requirements and procedural matters applicable
to the Work.

Subcontractor—An individual or entity having a direct contract with Contractor or
with any other Subcontractor for the performance of a part of the Work.

Submittal—A written or graphic document, prepared by or for Contractor, which
the Contract Documents require Contractor to submit to Engineer, or that is
indicated as a Submittal in the Schedule of Submittals accepted by Engineer.
Submittals may include Shop Drawings and Samples; schedules; product data;
Owner-delegated designs; sustainable design information; information on special
procedures; testing plans; results of tests and evaluations, source quality-control
testing and inspections, and field or Site quality-control testing and inspections;
warranties and certifications; Suppliers’ instructions and reports; records of
delivery of spare parts and tools; operations and maintenance data; Project
photographic documentation; record documents; and other such documents
required by the Contract Documents. Submittals, whether or not approved or
accepted by Engineer, are not Contract Documents. Change Proposals, Change
Orders, Claims, notices, Applications for Payment, and requests for interpretation
or clarification are not Submittals.

Substantial Completion—The time at which the Work (or a specified part thereof)
has progressed to the point where, in the opinion of Engineer, the Work (or a
specified part thereof) is sufficiently complete, in accordance with the Contract
Documents, so that the Work (or a specified part thereof) can be utilized for the
purposes for which it is intended. The terms “substantially complete” and

@ ”
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43. Successful Bidder—The Bidder to which the Owner makes an award of contract.

44. Supplementary Conditions—The part of the Contract that amends or supplements
these General Conditions.

45. Supplie—A manufacturer, fabricator, supplier, distributor, or vendor having a
direct contract with Contractor or with any Subcontractor to furnish materials or
equipment to be incorporated in the Work by Contractor or a Subcontractor.

46. Technical Data

a. Those items expressly identified as Technical Data in the Supplementary
Conditions, with respect to either (1) existing subsurface conditions at or
adjacent to the Site, or existing physical conditions at or adjacent to the Site
including existing surface or subsurface structures (except Underground
Facilities) or (2) Hazardous Environmental Conditions at the Site.

b. If no such express identifications of Technical Data have been made with
respect to conditions at the Site, then Technical Data is defined, with respect
to conditions at the Site under Paragraphs 5.03, 5.04, and 5.06, as the data
contained in boring logs, recorded measurements of subsurface water levels,
assessments of the condition of subsurface facilities, laboratory test results,
and other factual, objective information regarding conditions at the Site that are
set forth in any geotechnical, environmental, or other Site or facilities conditions
report prepared for the Project and made available to Contractor.

c. Information and data regarding the presence or location of Underground
Facilities are not intended to be categorized, identified, or defined as Technical
Data, and instead Underground Facilities are shown or indicated on the
Drawings.

47. Underground Facilities—All active or not-in-service underground lines, pipelines,
conduits, ducts, encasements, cables, wires, manholes, vaults, tanks, tunnels, or
other such facilities or systems at the Site, including but not limited to those facilities
or systems that produce, transmit, distribute, or convey telephone or other
communications, cable television, fiber optic transmissions, power, electricity, light,
heat, gases, oil, crude oil products, liquid petroleum products, water, steam, waste,
wastewater, storm water, other liquids or chemicals, or traffic or other control
systems. An abandoned facility or system is not an Underground Facility.

48. Unit Price Work—Work to be paid for on the basis of unit prices.

49. Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the
result of performing or providing all labor, services, and documentation necessary
to produce such construction; furnishing, installing, and incorporating all materials
and equipment into such construction; and may include related services such as
testing, start-up, and commissioning, all as required by the Contract Documents.

50. Work Change Directive—A written directive to Contractor issued on or after the
Effective Date of the Contract, signed by Owner and recommended by Engineer,
ordering an addition, deletion, or revision in the Work.
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1.02

Terminology

A

The words and terms discussed in Paragraphs 1.02.B, C, D, and E are not defined
terms that require initial capital letters, but, when used in the Bidding Requirements or
Contract Documents, have the indicated meaning.

Intent of Certain Terms or Adjectives: The Contract Documents include the terms “as
allowed,” “as approved,” “as ordered,” “as directed” or terms of like effect or import to
authorize an exercise of professional judgment by Engineer. In addition, the adjectives
“reasonable,” “suitable,” “acceptable,” “proper,” “satisfactory,” or adjectives of like
effect or import are used to describe an action or determination of Engineer as to the
Work. It is intended that such exercise of professional judgment, action, or
determination will be solely to evaluate, in general, the Work for compliance with the
information in the Contract Documents and with the design concept of the Project as a
functioning whole as shown or indicated in the Contract Documents (unless there is a
specific statement indicating otherwise). The use of any such term or adjective is not
intended to and shall not be effective to assign to Engineer any duty or authority to
supervise or direct the performance of the Work, or any duty or authority to undertake
responsibility contrary to the provisions of Article 10 or any other provision of the
Contract Documents.

Day: The word “day” means a calendar day of 24 hours measured from midnight to
the next midnight.

Defective: The word “defective,” when modifying the word “Work,” refers to Work that
is unsatisfactory, faulty, or deficient in that it:

1. does not conform to the Contract Documents;

2. does not meet the requirements of any applicable inspection, reference standard,
test, or approval referred to in the Contract Documents; or

3. has been damaged prior to Engineer’'s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at Substantial
Completion in accordance with Paragraph 15.03 or Paragraph 15.04).

Furnish, Install, Perform, Provide

1. The word “furnish,” when used in connection with services, materials, or
equipment, means to supply and deliver said services, materials, or equipment to
the Site (or some other specified location) ready for use or installation and in usable
or operable condition.

2. The word “install,” when used in connection with services, materials, or equipment,
means to put into use or place in final position said services, materials, or
equipment complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with services,
materials, or equipment, means to furnish and install said services, materials, or
equipment complete and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect to
specific services, materials, or equipment, but do not expressly use any of the four
words “furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and
install said services, materials, or equipment complete and ready for intended use.
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F. Contract Price or Contract Times: References to a change in “Contract Price or Contract
Times” or “Contract Times or Contract Price” or similar, indicate that such change
applies to
(1) Contract Price, (2) Contract Times, or (3) both Contract Price and Contract Times,
as warranted, even if the term “or both” is not expressed.

G. Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract
Documents in accordance with such recognized meaning.

ARTICLE 2—PRELIMINARY MATTERS

2.01  Delivery of Performance and Payment Bonds,; Evidence of Insurance

A. Performance and Payment Bonds: When Contractor delivers the signed counterparts
of the Agreement to Owner, Contractor shall also deliver to Owner the performance
bond and payment bond (if the Contract requires Contractor to furnish such bonds).

B. Evidence of Contractor’s Insurance: When Contractor delivers the signed counterparts
of the Agreement to Owner, Contractor shall also deliver to Owner, with copies to each
additional insured (as identified in the Contract), the certificates, endorsements, and
other evidence of insurance required to be provided by Contractor in accordance with
Article 6, except to the extent the Supplementary Conditions expressly establish other
dates for delivery of specific insurance policies.

C. Evidence of Owner’s Insurance: After receipt of the signed counterparts of the
Agreement and all required bonds and insurance documentation, Owner shall promptly
deliver to Contractor, with copies to each additional insured (as identified in the
Contract), the certificates and other evidence of insurance required to be provided by
Owner under Article 6.

2.02  Copies of Documents

A. Owner shall furnish to Contractor four printed copies of the Contract (including one
fully signed counterpart of the Agreement), and one copy in electronic portable
document format (PDF). Additional printed copies will be furnished upon request at the
cost of reproduction.

B. Owner shall maintain and safeguard at least one original printed record version of the
Contract, including Drawings and Specifications signed and sealed by Engineer and
other design professionals. Owner shall make such original printed record version of
the Contract available to Contractor for review. Owner may delegate the
responsibilities under this provision to Engineer.

2.03  Before Starting Construction

A. Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as
otherwise required by the Contract Documents), Contractor shall submit to Engineer
for timely review:

1. a preliminary Progress Schedule indicating the times (numbers of days or dates)
for starting and completing the various stages of the Work, including any
Milestones specified in the Contract;

2. a preliminary Schedule of Submittals; and

3. apreliminary Schedule of Values for all of the Work which includes quantities and
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prices of items which when added together equal the Contract Price and
subdivides the Work

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Section 00 72 00 Page 11 of 70



2.04

2.05

2.06

into component parts in sufficient detail to serve as the basis for progress
payments during performance of the Work. Such prices will include an appropriate
amount of overhead and profit applicable to each item of Work.

Preconstruction Conference; Designation of Authorized Representatives

A.

Before any Work at the Site is started, a conference attended by Owner, Contractor,
Engineer, and others as appropriate will be held to establish a working understanding
among the parties as to the Work, and to discuss the schedules referred to in
Paragraph 2.03.A, procedures for handling Shop Drawings, Samples, and other
Submittals, processing Applications for Payment, electronic or digital transmittals, and
maintaining required records.

At this conference Owner and Contractor each shall designate, in writing, a specific
individual to act as its authorized representative with respect to the services and
responsibilities under the Contract. Such individuals shall have the authority to transmit
and receive information, render decisions relative to the Contract, and otherwise act
on behalf of each respective party.

Acceptance of Schedules

A.

At least 10 days before submission of the first Application for Payment a conference,
attended by Contractor, Engineer, and others as appropriate, will be held to review the
schedules submitted in accordance with Paragraph 2.03.A. No progress payment will
be made to Contractor until acceptable schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly
progression of the Work to completion within the Contract Times. Such acceptance
will not impose on Engineer responsibility for the Progress Schedule, for
sequencing, scheduling, or progress of the Work, nor interfere with or relieve
Contractor from Contractor’s full responsibility therefor.

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3. Contractor's Schedule of Values will be acceptable to Engineer as to form and
substance if it provides a reasonable allocation of the Contract Price to the
component parts of the Work.

4. |If aschedule is not acceptable, Contractor will have an additional 10 days to revise
and resubmit the schedule.

Electronic Transmittals

A.

Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and
Contractor may send, and shall accept, Electronic Documents transmitted by
Electronic Means.

If the Contract does not establish protocols for Electronic Means, then Owner,
Engineer, and Contractor shall jointly develop such protocols.

Subject to any governing protocols for Electronic Means, when transmitting Electronic
Documents by Electronic Means, the transmitting party makes no representations as
to long- term compatibility, usability, or readability of the Electronic Documents
resulting from the recipient’s use of software application packages, operating systems,
or computer hardware differing from those used in the drafting or transmittal of the
Electronic Documents.
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ARTICLE 3—CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01

3.02

Intent

A.

The Contract Documents are complementary; what is required by one Contract
Document is as binding as if required by all.

It is the intent of the Contract Documents to describe a functionally complete Project
(or part thereof) to be constructed in accordance with the Contract Documents.

Unless otherwise stated in the Contract Documents, if there is a discrepancy between
the electronic versions of the Contract Documents (including any printed copies
derived from such electronic versions) and the printed record version, the printed
record version will govern.

The Contract supersedes prior negotiations, representations, and agreements,
whether written or oral.

Engineer will issue clarifications and interpretations of the Contract Documents as
provided herein.

Any provision or part of the Contract Documents held to be void or unenforceable under
any Law or Regulation will be deemed stricken, and all remaining provisions will
continue to be valid and binding upon Owner and Contractor, which agree that the
Contract Documents will be reformed to replace such stricken provision or part thereof
with a valid and enforceable provision that comes as close as possible to expressing
the intention of the stricken provision.

Nothing in the Contract Documents creates:

1. any contractual relationship between Owner or Engineer and any Subcontractor,
Supplier, or other individual or entity performing or furnishing any of the Work, for
the benefit of such Subcontractor, Supplier, or other individual or entity; or

2. any obligation on the part of Owner or Engineer to pay or to see to the payment of
any money due any such Subcontractor, Supplier, or other individual or entity,
except as may otherwise be required by Laws and Regulations.

Reference Standards

A.

Standards Specifications, Codes, Laws and Regulations

1. Reference in the Contract Documents to standard specifications, manuals,
reference standards, or codes of any technical society, organization, or
association, or to Laws or Regulations, whether such reference be specific or by
implication, means the standard specification, manual, reference standard, code,
or Laws or Regulations in effect at the time of opening of Bids (or on the Effective
Date of the Contract if there were no Bids), except as may be otherwise specifically
stated in the Contract Documents.

2. No provision of any such standard specification, manual, reference standard, or
code, and no instruction of a Supplier, will be effective to change the duties or
responsibilities of Owner, Contractor, or Engineer from those set forth in the part
of the Contract Documents prepared by or for Engineer. No such provision or
instruction shall be effective to assign to Owner or Engineer any duty or authority
to supervise or direct the performance of the Work, or any duty or authority
to undertake responsibility
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inconsistent with the provisions of the part of the Contract Documents prepared by
or for Engineer.

3.03 Reporting and Resolving Discrepancies

A. Reporting Discrepancies

1.

Contractor’s Verification of Figures and Field Measurements: Before undertaking
each part of the Work, Contractor shall carefully study the Contract Documents, and
check and verify pertinent figures and dimensions therein, particularly with respect
to applicable field measurements. Contractor shall promptly report in writing to
Engineer any conflict, error, ambiguity, or discrepancy that Contractor discovers,
or has actual knowledge of, and shall not proceed with any Work affected thereby
until the conflict, error, ambiguity, or discrepancy is resolved by a clarification or
interpretation by Engineer, or by an amendment or supplement to the Contract
issued pursuant to Paragraph 11.01.

Contractor’s Review of Contract Documents: If, before or during the performance
of the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy
within the Contract Documents, or between the Contract Documents and (a) any
applicable Law or Regulation, (b) actual field conditions, (c) any standard
specification, manual, reference standard, or code, or (d) any instruction of any
Supplier, then Contractor shall promptly report it to Engineer in writing. Contractor
shall not proceed with the Work affected thereby (except in an emergency as
required by Paragraph 7.15) until the conflict, error, ambiguity, or discrepancy is
resolved, by a clarification or interpretation by Engineer, or by an amendment or
supplement to the Contract issued pursuant to Paragraph 11.01.

Contractor shall not be liable to Owner or Engineer for failure to report any conflict,
error, ambiguity, or discrepancy in the Contract Documents unless Contractor had
actual knowledge thereof.

B. Resolving Discrepancies

1.

Except as may be otherwise specifically stated in the Contract Documents, the
provisions of the part of the Contract Documents prepared by or for Engineer take
precedence in resolving any conflict, error, ambiguity, or discrepancy between
such provisions of the Contract Documents and:

a. the provisions of any standard specification, manual, reference standard, or
code, or the instruction of any Supplier (whether or not specifically incorporated
by reference as a Contract Document); or

b. the provisions of any Laws or Regulations applicable to the performance of the
Work (unless such an interpretation of the provisions of the Contract
Documents would result in violation of such Law or Regulation).

3.04 Requirements of the Contract Documents

A. During the performance of the Work and until final payment, Contractor and Owner
shall submit to the Engineer in writing all matters in question concerning the
requirements of the Contract Documents (sometimes referred to as requests for
information or interpretation— RFIs), or relating to the acceptability of the Work under
the Contract Documents, as soon as possible after such matters arise. Engineer will
be the initial interpreter of the requirements of the Contract Documents, and judge of
the acceptability of the Work.
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B. Engineer will, with reasonable promptness, render a written clarification, interpretation,
or decision on the issue submitted, or initiate an amendment or supplement to the
Contract Documents. Engineer’s written clarification, interpretation, or decision will be
final and binding on Contractor, unless it appeals by submitting a Change Proposal,
and on Owner, unless it appeals by filing a Claim.

C. If a submitted matter in question concerns terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work under
the Contract Documents, (2) the design (as set forth in the Drawings, Specifications,
or otherwise), or (3) other engineering or technical matters, then Engineer will promptly
notify Owner and Contractor in writing that Engineer is unable to provide a decision or
interpretation. If Owner and Contractor are unable to agree on resolution of such a
matter in question, either party may pursue resolution as provided in Article 12.

3.05 Reuse of Documents
A. Contractor and its Subcontractors and Suppliers shall not:

1. have or acquire any title to or ownership rights in any of the Drawings,
Specifications, or other documents (or copies of any thereof) prepared by or
bearing the seal of Engineer or its consultants, including electronic media versions,
or reuse any such Drawings, Specifications, other documents, or copies thereof
on extensions of the Project or any other project without written consent of Owner
and Engineer and specific written verification or adaptation by Engineer; or

2. have or acquire any title or ownership rights in any other Contract Documents,
reuse any such Contract Documents for any purpose without Owner’s express
written consent, or violate any copyrights pertaining to such Contract Documents.

B. The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein precludes Contractor from retaining copies of the Contract
Documents for record purposes.

ARTICLE 4—COMMENCEMENT AND PROGRESS OF THE WORK

4.01 Commencement of Contract Times; Notice to Proceed

A. The Contract Times will commence to run on the 30th day after the Effective Date of
the Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to
Proceed. A Notice to Proceed may be given at any time within 30 days after the
Effective Date of the Contract. In no event will the Contract Times commence to run
later than the 60th day after the day of Bid opening or the 30th day after the Effective
Date of the Contract, whichever date is earlier.

4.02  Starting the Work

A. Contractor shall start to perform the Work on the date when the Contract Times
commence to run. No Work may be done at the Site prior to such date.

4.03 Reference Points

A. Owner shall provide engineering surveys to establish reference points for construction
which in Engineer’s judgment are necessary to enable Contractor to proceed with the
Work. Contractor shall be responsible for laying out the Work, shall protect and
preserve the
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established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall report to
Engineer whenever any reference point or property monument is lost or destroyed or
requires relocation because of necessary changes in grades or locations, and shall be
responsible for the accurate replacement or relocation of such reference points or
property monuments by professionally qualified personnel.

4.04  Progress Schedule

A. Contractor shall adhere to the Progress Schedule established in accordance with
Paragraph 2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not
result in changing the Contract Times.

2. Proposed adjustments in the Progress Schedule that will change the Contract
Times must be submitted in accordance with the requirements of Article 11.

B. Contractor shall carry on the Work and adhere to the Progress Schedule during all
disputes or disagreements with Owner. No Work will be delayed or postponed pending
resolution of any disputes or disagreements, or during any appeal process, except
as permitted by Paragraph 16.04, or as Owner and Contractor may otherwise agree
in writing.

4.05 Delays in Contractor’s Progress

A. If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or
interferes with the performance or progress of the Work, then Contractor shall be
entitled to an equitable adjustment in Contract Price or Contract Times.

B. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor. Delay,
disruption, and interference attributable to and within the control of a Subcontractor or
Supplier shall be deemed to be within the control of Contractor.

C. If Contractor’'s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and
those for which they are responsible, then Contractor shall be entitled to an equitable
adjustment in Contract Times. Such an adjustment will be Contractor’s sole and
exclusive remedy for the delays, disruption, and interference described in this
paragraph. Causes of delay, disruption, or interference that may give rise to an
adjustment in Contract Times under this paragraph include but are not limited to the
following:

1. Severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. Abnormal weather conditions;

3. Acts or failures to act of third-party utility owners or other third-party entities (other
than those third-party utility owners or other third-party entities performing other
work at or adjacent to the Site as arranged by or under contract with Owner, as
contemplated in Article 8); and

4. Acts of war or terrorism.
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D. Contractor’s entitlement to an adjustment of Contract Times or Contract Price is limited
as follows:

1. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on
the delay, disruption, or interference adversely affecting an activity on the critical
path to completion of the Work, as of the time of the delay, disruption, or
interference.

2. Contractor shall not be entitled to an adjustment in Contract Price for any delay,
disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor. Such a concurrent delay
by Contractor shall not preclude an adjustment of Contract Times to which
Contractor is otherwise entitled.

3. Adjustments of Contract Times or Contract Price are subject to the provisions
of Article 11.

E. Each Contractor request or Change Proposal seeking an increase in Contract Times or
Contract Price must be supplemented by supporting data that sets forth in detail the
following:

1. The circumstances that form the basis for the requested adjustment;

2. The date upon which each cause of delay, disruption, or interference began to
affect the progress of the Work;

3. The date upon which each cause of delay, disruption, or interference ceased to
affect the progress of the Work;

4. The number of days’ increase in Contract Times claimed as a consequence of
each such cause of delay, disruption, or interference; and

5. The impact on Contract Price, in accordance with the provisions of Paragraph 11.07.

Contractor shall also furnish such additional supporting documentation as Owner or
Engineer may require including, where appropriate, a revised progress schedule
indicating all the activities affected by the delay, disruption, or interference, and an
explanation of the effect of the delay, disruption, or interference on the critical path to
completion of the Work.

F. Delays, disruption, and interference to the performance or progress of the Work
resulting from the existence of a differing subsurface or physical condition, an
Underground Facility that was not shown or indicated by the Contract Documents, or
not shown or indicated with reasonable accuracy, and those resulting from Hazardous
Environmental Conditions, are governed by Article 5, together with the provisions of
Paragraphs 4.05.D and 4.05.E.

G. Paragraph 8.03 addresses delays, disruption, and interference to the performance or
progress of the Work resulting from the performance of certain other work at or
adjacent to the Site.

ARTICLE 5—SITE; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS
ENVIRONMENTAL CONDITIONS

5.01  Auvailability of Lands

A. Owner shall furnish the Site. Owner shall notify Contractor in writing of any
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of the Site with which Contractor must comply in performing the Work.
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B. Upon reasonable written request, Owner shall furnish Contractor with a current
statement of record legal title and legal description of the lands upon which permanent
improvements are to be made and Owner’s interest therein as necessary for giving
notice of or filing a mechanic’s or construction lien against such lands in accordance
with applicable Laws and Regulations.

C. Contractor shall provide for all additional lands and access thereto that may be
required for temporary construction facilities or storage of materials and equipment.

5.02 Use of Site and Other Areas
A. Limitation on Use of Site and Other Areas

1. Contractor shall confine construction equipment, temporary construction facilities,
the storage of materials and equipment, and the operations of workers to the Site,
adjacent areas that Contractor has arranged to use through construction
easements or otherwise, and other adjacent areas permitted by Laws and
Regulations, and shall not unreasonably encumber the Site and such other
adjacent areas with construction equipment or other materials or equipment.
Contractor shall assume full responsibility for (a) damage to the Site; (b) damage
to any such other adjacent areas used for Contractor’s operations; (c) damage to
any other adjacent land or areas, or to improvements, structures, utilities, or similar
facilities located at such adjacent lands or areas; and (d) for injuries and losses
sustained by the owners or occupants of any such land or areas; provided that
such damage or injuries result from the performance of the Work or from other
actions or conduct of the Contractor or those for which Contractor is responsible.

2. If a damage or injury claim is made by the owner or occupant of any such land or
area because of the performance of the Work, or because of other actions or
conduct of the Contractor or those for which Contractor is responsible, Contractor
shall (a) take immediate corrective or remedial action as required by Paragraph
7.13, or otherwise; (b) promptly attempt to settle the claim as to all parties through
negotiations with such owner or occupant, or otherwise resolve the claim by
arbitration or other dispute resolution proceeding, or in a court of competent
jurisdiction; and (c) TO THE FULLEST EXTENT PERMITTED BY LAWS AND
REGULATIONS, INDEMNIFY AND HOLD HARMLESS OWNER AND
ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS,
EMPLOYEES, AGENTS, CONSULTANTS AND SUBCONTRACTORS OF
EACH AND ANY OF THEM, FROM AND AGAINST ANY SUCH CLAIM, AND
AGAINST ALL COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT
LIMITED TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS,
ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT OR
ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF
OR RELATING TO ANY CLAIM OR ACTION, LEGAL OR EQUITABLE,
BROUGHT BY ANY SUCH OWNER OR OCCUPANT AGAINST OWNER,
ENGINEER, OR ANY OTHER PARTY INDEMNIFIED HEREUNDER TO THE
EXTENT CAUSED DIRECTLY OR INDIRECTLY, IN WHOLE OR IN PART BY,
OR BASED UPON, CONTRACTOR’S PERFORMANCE OF THE WORK, OR
BECAUSE OF OTHER ACTIONS OR CONDUCT OF THE CONTRACTOR OR
THOSE FOR WHICH CONTRACTOR IS RESPONSIBLE.

B. Removal of Debris During Performance of the Work: During the progress of the Work
the Contractor shall keep the Site and other adjacent areas free from accumulations
of waste materials, rubbish, and other debris. Removal and disposal of such waste
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materials, rubbish, and other debris will conform to applicable Laws and Regulations.
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C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site
and the Work and make it ready for utilization by Owner. At the completion of the Work
Contractor shall remove from the Site and adjacent areas all tools, appliances,
construction equipment and machinery, and surplus materials and shall restore to
original condition all property not designated for alteration by the Contract Documents.

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to
be loaded in any manner that will endanger the structure, nor shall Contractor subject
any part of the Work or adjacent structures or land to stresses or pressures that will
endanger them.

5.03  Subsurface and Physical Conditions
A. Reports and Drawings: The Supplementary Conditions identify:

1. Those reports of explorations and tests of subsurface conditions at or adjacent to
the Site that contain Technical Data;

2. Those drawings of existing physical conditions at or adjacent to the Site, including
those drawings depicting existing surface or subsurface structures at or adjacent
to the Site (except Underground Facilities), that contain Technical Data; and

3. Technical Data contained in such reports and drawings.

B. Underground Facilities: Underground Facilities are shown or indicated on the
Drawings, pursuant to Paragraph 5.05, and not in the drawings referred to in
Paragraph 5.03.A. Information and data regarding the presence or location of
Underground Facilities are not intended to be categorized, identified, or defined as
Technical Data.

C. Reliance by Contractor on Technical Data: Contractor may rely upon the accuracy of
the Technical Data expressly identified in the Supplementary Conditions with respect
to such reports and drawings, but such reports and drawings are not Contract
Documents. If no such express identification has been made, then Contractor may rely
upon the accuracy of the Technical Data as defined in Paragraph 1.01.A.46.b.

D. Limitations of Other Data and Documents: Except for such reliance on Technical Data,
Contractor may not rely upon or make any claim against Owner or Engineer, or any of
their officers, directors, members, partners, employees, agents, consultants, or
subcontractors, with respect to:

1. the completeness of such reports and drawings for Contractor's purposes,
including, but not limited to, any aspects of the means, methods, techniques,
sequences, and procedures of construction to be employed by Contractor, and
safety precautions and programs incident thereto;

2. other data, interpretations, opinions, and information contained in such reports or
shown or indicated in such drawings;

3. the contents of other Site-related documents made available to Contractor, such
as record drawings from other projects at or adjacent to the Site, or Owner’s
archival documents concerning the Site; or

4. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions, or information.
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5.04

Differing Subsurface or Physical Conditions

A.

Notice by Contractor: If Contractor believes that any subsurface or physical condition
that is uncovered or revealed at the Site:

1. is of such a nature as to establish that any Technical Data on which Contractor is
entitled to rely as provided in Paragraph 5.03 is materially inaccurate;

2. is of such a nature as to require a change in the Drawings or Specifications;
3. differs materially from that shown or indicated in the Contract Documents; or

4. is of an unusual nature, and differs materially from conditions ordinarily encountered
and generally recognized as inherent in work of the character provided for in the
Contract Documents;

then Contractor shall, promptly after becoming aware thereof and before further
disturbing the subsurface or physical conditions or performing any Work in connection
therewith (except in an emergency as required by Paragraph 7.15), notify Owner and
Engineer in writing about such condition. Contractor shall not further disturb such
condition or perform any Work in connection therewith (except with respect to an
emergency) until receipt of a written statement permitting Contractor to do so.

Engineer’'s Review: After receipt of written notice as required by the preceding
paragraph, Engineer will promptly review the subsurface or physical condition in
question; determine whether it is necessary for Owner to obtain additional exploration
or tests with respect to the condition; conclude whether the condition falls within any
one or more of the differing site condition categories in Paragraph 5.04.A; obtain any
pertinent cost or schedule information from Contractor; prepare recommendations to
Owner regarding the Contractor's resumption of Work in connection with the
subsurface or physical condition in question and the need for any change in the
Drawings or Specifications; and advise Owner in writing of Engineer’s findings,
conclusions, and recommendations.

Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written
statement to Contractor (with a copy to Engineer) regarding the subsurface or physical
condition in question, addressing the resumption of Work in connection with such
condition, indicating whether any change in the Drawings or Specifications will be
made, and adopting or rejecting Engineer’'s written findings, conclusions, and
recommendations, in whole or in part.

Early Resumption of Work: If at any time Engineer determines that Work in connection
with the subsurface or physical condition in question may resume prior to completion of
Engineer’s review or Owner’s issuance of its statement to Contractor, because the
condition in question has been adequately documented, and analyzed on a preliminary
basis, then the Engineer may at its discretion instruct Contractor to resume such Work.

Possible Price and Times Adjustments

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, to the extent that the existence of a differing subsurface or physical
condition, or any related delay, disruption, or interference, causes an increase or
decrease in Contractor’s cost of, or time required for, performance of the Work;
subject, however, to the following:
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2.

a. Such condition must fall within any one or more of the categories
described in Paragraph 5.04.A;

b. With respect to Work that is paid for on a unit price basis, any adjustment in
Contract Price will be subject to the provisions of Paragraph 13.03; and,

c. Contractor’s entitlement to an adjustment of the Contract Times is subject to
the provisions of Paragraphs 4.05.D and 4.05.E.

Contractor shall not be entitled to any adjustment in the Contract Price or Contract
Times with respect to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor made
a commitment to Owner with respect to Contract Price and Contract Times by
the submission of a Bid or becoming bound under a negotiated contract, or
otherwise;

b. The existence of such condition reasonably could have been discovered or
revealed as a result of any examination, investigation, exploration, test, or
study of the Site and contiguous areas expressly required by the Bidding
Requirements or Contract Documents to be conducted by or for Contractor
prior to Contractor’'s making such commitment; or

c. Contractor failed to give the written notice required by Paragraph 5.04.A.

If Owner and Contractor agree regarding Contractor’s entitlement to and the
amount or extent of any adjustment in the Contract Price or Contract Times, then
any such adjustment will be set forth in a Change Order.

Contractor may submit a Change Proposal regarding its entitlement to or the
amount or extent of any adjustment in the Contract Price or Contract Times, no
later than 30 days after Owner’s issuance of the Owner’s written statement to
Contractor regarding the subsurface or physical condition in question.

F. Underground Facilities; Hazardous Environmental Conditions: Paragraph 5.05
governs rights and responsibilities regarding the presence or location of
Underground Facilities. Paragraph 5.06 governs rights and responsibilities regarding
Hazardous Environmental Conditions. The provisions of Paragraphs 5.03 and 5.04 are
not applicable to the presence or location of Underground Facilities, or to Hazardous
Environmental Conditions.

5.05 Underground Facilities

A. Contractor's Responsibilities: Unless it is otherwise expressly provided in the
Supplementary Conditions, the cost of all of the following are included in the Contract
Price, and Contractor shall have full responsibility for:

1.

3.

reviewing and checking all information and data regarding existing Underground
Facilities at the Site;

complying with applicable state and local utility damage prevention Laws and
Regulations;

verifying the actual location of those Underground Facilities shown or indicated in
the Contract Documents as being within the area affected by the Work, by
exposing such Underground Facilities during the course of construction;
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4. coordination of the Work with the owners (including Owner) of such Underground
Facilities, during construction; and

5. the safety and protection of all existing Underground Facilities at the Site, and
repairing any damage thereto resulting from the Work.

Notice by Contractor. If Contractor believes that an Underground Facility that is
uncovered or revealed at the Site was not shown or indicated on the Drawings, or was
not shown or indicated on the Drawings with reasonable accuracy, then Contractor
shall, promptly after becoming aware thereof and before further disturbing conditions
affected thereby or performing any Work in connection therewith (except in an
emergency as required by Paragraph 7.15), notify Owner and Engineer in writing
regarding such Underground Facility.

Engineer’s Review: Engineer will:

1. promptly review the Underground Facility and conclude whether such
Underground Facility was not shown or indicated on the Drawings, or was not
shown or indicated with reasonable accuracy;

2. identify and communicate with the owner of the Underground Facility; prepare
recommendations to Owner (and if necessary issue any preliminary instructions to
Contractor) regarding the Contractor’s resumption of Work in connection with the
Underground Facility in question;

3. obtain any pertinent cost or schedule information from Contractor; determine the
extent, if any, to which a change is required in the Drawings or Specifications to
reflect and document the consequences of the existence or location of the
Underground Facility; and

4. advise Owner in writing of Engineer’s findings, conclusions, and recommendations.

During such time, Contractor shall be responsible for the safety and protection of such
Underground Facility.

Owner’s Statement to Contractor Regarding Underground Facility: After receipt of
Engineer’s written findings, conclusions, and recommendations, Owner shall issue a
written statement to Contractor (with a copy to Engineer) regarding the Underground
Facility in question addressing the resumption of Work in connection with such
Underground Facility, indicating whether any change in the Drawings or Specifications
will be made, and adopting or rejecting Engineer’s written findings, conclusions, and
recommendations in whole or in part.

Early Resumption of Work: If at any time Engineer determines that Work in connection
with the Underground Facility may resume prior to completion of Engineer’s review or
Owner’s issuance of its statement to Contractor, because the Underground Facility in
question and conditions affected by its presence have been adequately documented,
and analyzed on a preliminary basis, then the Engineer may at its discretion instruct
Contractor to resume such Work.

Possible Price and Times Adjustments

1. Contractor shall be entitled to an equitable adjustment in the Contract Price or
Contract Times, to the extent that any existing Underground Facility at the Site that
was not shown or indicated on the Drawings, or was not shown or indicated with
reasonable accuracy, or any related delay, disruption, or interference, causes
an increase or decrease in
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Contractor’s cost of, or time required for, performance of the Work; subject,
however, to the following:

a. With respect to Work that is paid for on a unit price basis, any adjustment in
Contract Price will be subject to the provisions of Paragraph 13.03;

b. Contractor’s entitlement to an adjustment of the Contract Times is subject to
the provisions of Paragraphs 4.05.D and 4.05.E; and

c. Contractor gave the notice required in Paragraph 5.05.B.

If Owner and Contractor agree regarding Contractor’'s entitlement to and the
amount or extent of any adjustment in the Contract Price or Contract Times, then
any such adjustment will be set forth in a Change Order.

Contractor may submit a Change Proposal regarding its entitlement to or the
amount or extent of any adjustment in the Contract Price or Contract Times, no
later than 30 days after Owner’s issuance of the Owner’s written statement to
Contractor regarding the Underground Facility in question.

The information and data shown or indicated on the Drawings with respect to
existing Underground Facilities at the Site is based on information and data (a)
furnished by the owners of such Underground Facilities, or by others, (b) obtained
from available records, or (c) gathered in an investigation conducted in accordance
with the current edition of ASCE 38, Standard Guideline for the Collection and
Depiction of Existing Subsurface Utility Data, by the American Society of Civil
Engineers. If such information or data is incorrect or incomplete, Contractor’s
remedies are limited to those set forth in this Paragraph 5.05.F.

5.06 Hazardous Environmental Conditions at Site

A.

Reports and Drawings: The Supplementary Conditions identify:

1.

3.

those reports known to Owner relating to Hazardous Environmental Conditions
that have been identified at or adjacent to the Site;

drawings known to Owner relating to Hazardous Environmental Conditions
that have been identified at or adjacent to the Site; and

Technical Data contained in such reports and drawings.

Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Supplementary Conditions
with respect to such reports and drawings, but such reports and drawings are not
Contract Documents. If no such express identification has been made, then Contractor
may rely on the accuracy of the Technical Data as defined in Paragraph 1.01.A.46.b.
Except for such reliance on Technical Data, Contractor may not rely upon or make any
claim against Owner or Engineer, or any of their officers, directors, members, partners,
employees, agents, consultants, or subcontractors, with respect to:

1.

the completeness of such reports and drawings for Contractor's purposes,
including, but not limited to, any aspects of the means, methods, techniques,
sequences and procedures of construction to be employed by Contractor, and
safety precautions and programs incident thereto;
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2. other data, interpretations, opinions, and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions or information.

Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such
removal or remediation is expressly identified in the Contract Documents to be within
the scope of the Work.

. Contractor shall be responsible for controlling, containing, and duly removing all
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers,
or anyone else for whom Contractor is responsible, and for any associated costs; and
for the costs of removing and remediating any Hazardous Environmental Condition
created by the presence of any such Constituents of Concern.

If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition
whose removal or remediation is not expressly identified in the Contract Documents as
being within the scope of the Work, or if Contractor or anyone for whom Contractor is
responsible creates a Hazardous Environmental Condition, then Contractor shall
immediately: (1) secure or otherwise isolate such condition; (2) stop all Work in
connection with such condition and in any area affected thereby (except in an
emergency as required by Paragraph 7.15); and (3) notify Owner and Engineer (and
promptly thereafter confirm such notice in writing). Owner shall promptly consult with
Engineer concerning the necessity for Owner to retain a qualified expert to evaluate
such condition or take corrective action, if any. Promptly after consulting with Engineer,
Owner shall take such actions as are necessary to permit Owner to timely obtain
required permits and provide Contractor the written notice required by Paragraph
5.06.F. If Contractor or anyone for whom Contractor is responsible created the
Hazardous Environmental Condition in question, then Owner may remove and
remediate the Hazardous Environmental Condition, and impose a set-off against
payments to account for the associated costs.

Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits
related thereto, and delivered written notice to Contractor either (1) specifying that
such condition and any affected area is or has been rendered safe for the resumption
of Work, or (2) specifying any special conditions under which such Work may be
resumed safely.

If Owner and Contractor cannot agree as to entitlement to or on the amount or extent,
if any, of any adjustment in Contract Price or Contract Times, as a result of such Work
stoppage, such special conditions under which Work is agreed to be resumed by
Contractor, or any costs or expenses incurred in response to the Hazardous
Environmental Condition, then within 30 days of Owner’s written notice regarding the
resumption of Work, Contractor may submit a Change Proposal, or Owner may impose
a set-off. Entitlement to any such adjustment is subject to the provisions of Paragraphs
4.05.D, 4.05.E, 11.07, and 11.08.

If, after receipt of such written notice, Contractor does not agree to resume such Work
based on a reasonable belief it is unsafe, or does not agree to resume such Work under
such special conditions, then Owner may order the portion of the Work that is in the
area affected by such condition to be deleted from the Work, following the
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Article 11. Owner may have such deleted portion of the Work performed by
Owner’s own forces or others in accordance with Article 8.

I. TOTHE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, OWNER
SHALL INDEMNIFY AND HOLD HARMLESS CONTRACTOR,
SUBCONTRACTORS, AND ENGINEER, AND THE OFFICERS, DIRECTORS,
MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS, AND
SUBCONTRACTORS OF EACH AND ANY OF THEM, FROM AND AGAINST ALL
CLAIMS, COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO
ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND
OTHER PROFESSIONALS, AND ALL COURT, ARBITRATION, OR OTHER
DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO A
HAZARDOUS ENVIRONMENTAL CONDITION, PROVIDED THAT SUCH
HAZARDOUS ENVIRONMENTAL CONDITION (1) WAS NOT SHOWN OR
INDICATED IN THE DRAWINGS, SPECIFICATIONS, OR OTHER CONTRACT
DOCUMENTS, IDENTIFIED AS TECHNICAL DATA ENTITLED TO LIMITED
RELIANCE PURSUANT TO PARAGRAPH 5.06.B, OR IDENTIFIED IN THE
CONTRACT DOCUMENTS TO BE INCLUDED WITHIN THE SCOPE OF THE
WORK, AND (2) WAS NOT CREATED BY CONTRACTOR OR BY ANYONE FOR
WHOM CONTRACTOR IS RESPONSIBLE. NOTHING IN THIS PARAGRAPH 5.06.1
OBLIGATES OWNER TO INDEMNIFY ANY INDIVIDUAL OR ENTITY FROM AND
AGAINST THE CONSEQUENCES OF THAT INDIVIDUAL’S OR ENTITY’S OWN
NEGLIGENCE.

J.. TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS,
CONTRACTOR SHALL INDEMNIFY AND HOLD HARMLESS OWNER AND
ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS,
EMPLOYEES, AGENTS, CONSULTANTS, AND SUBCONTRACTORS OF EACH
AND ANY OF THEM, FROM AND AGAINST ALL CLAIMS, COSTS, LOSSES, AND
DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF
ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND
ALL COURT OR ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS)
ARISING OUT OF OR RELATING TO THE FAILURE TO CONTROL, CONTAIN, OR
REMOVE A CONSTITUENT OF CONCERN BROUGHT TO THE SITE BY
CONTRACTOR OR BY ANYONE FOR WHOM CONTRACTOR IS RESPONSIBLE,
OR TO A HAZARDOUS ENVIRONMENTAL CONDITION CREATED BY
CONTRACTOR OR BY ANYONE FOR WHOM CONTRACTOR IS RESPONSIBLE.
NOTHING IN THIS PARAGRAPH 5.06.J OBLIGATES CONTRACTOR TO
INDEMNIFY ANY INDIVIDUAL OR ENTITY FROM AND AGAINST THE
CONSEQUENCES OF THAT INDIVIDUAL’S OR ENTITY’S OWN NEGLIGENCE.

K. The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of
Constituents of Concern or to a Hazardous Environmental Condition uncovered or
revealed at the Site.

ARTICLE 6—BONDS AND INSURANCE

6.01 Performance, Payment, and Other Bonds

A. Contractor shall furnish a performance bond and a payment bond, each in an amount
at least equal to the Contract Price, as security for the faithful performance and
payment of Contractor’s obligations under the Contract. These bonds must remain in
effect until one year after the date when final payment becomes due or until completion
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of the correction period specified in Paragraph 15.08, whichever is later, except as
provided otherwise by Laws or Regulations, the terms of a prescribed bond form, the
Supplementary Conditions, or other provisions of the Contract.

B. Contractor shall also furnish such other bonds (if any) as are required by the
Supplementary Conditions or other provisions of the Contract.
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6.02

All bonds must be in the form included in the Bidding Documents or otherwise specified
by Owner prior to execution of the Contract, except as provided otherwise by Laws or
Regulations, and must be issued and signed by a surety named in “Companies
Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies” as published in Department Circular 570 (as
amended and supplemented) by the Bureau of the Fiscal Service, U.S. Department of
the Treasury. A bond signed by an agent or attorney-in-fact must be accompanied by
a certified copy of that individual’s authority to bind the surety. The evidence of
authority must show that it is effective on the date the agent or attorney-in-fact signed
the accompanying bond.

Contractor shall obtain the required bonds from surety companies that are duly
licensed or authorized, in the state or jurisdiction in which the Project is located, to
issue bonds in the required amounts.

If the surety on a bond furnished by Contractor is declared bankrupt or becomes
insolvent, or the surety ceases to meet the requirements above, then Contractor shall
promptly notify Owner and Engineer in writing and shall, within 20 days after the event
giving rise to such notification, provide another bond and surety, both of which must
comply with the bond and surety requirements above.

If Contractor has failed to obtain a required bond, Owner may exclude the Contractor
from the Site and exercise Owner’s termination rights under Article 16.

Upon request to Owner from any Subcontractor, Supplier, or other person or entity
claiming to have furnished labor, services, materials, or equipment used in the
performance of the Work, Owner shall provide a copy of the payment bond to such
person or entity.

Upon request to Contractor from any Subcontractor, Supplier, or other person or entity
claiming to have furnished labor, services, materials, or equipment used in the
performance of the Work, Contractor shall provide a copy of the payment bond to such
person or entity.

Insurance—General Provisions

A. Owner and Contractor shall obtain and maintain insurance as required in this article

B.

C.

and in the Supplementary Conditions.

All insurance required by the Contract to be purchased and maintained by Owner or
Contractor shall be obtained from insurance companies that are duly licensed or
authorized in the state or jurisdiction in which the Project is located to issue insurance
policies for the required limits and coverages. Unless a different standard is indicated
in the Supplementary Conditions, all companies that provide insurance policies
required under this Contract shall have an A.M. Best rating of A-VII or better.

Alternative forms of insurance coverage, including but not limited to self-insurance and
“Occupational Accident and Excess Employer’s Indemnity Policies,” are not sufficient
to meet the insurance requirements of this Contract, unless expressly allowed in the
Supplementary Conditions.

Contractor shall deliver to Owner, with copies to each additional insured identified in
the Contract, certificates of insurance and endorsements establishing that Contractor
has obtained and is maintaining the policies and coverages required by the Contract.
Upon request by Owner or any other insured, Contractor shall also furnish other
evidence of such required insurance, including but not limited to copies of policies,
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applicable self-insured retentions (if allowed) and deductibles, full disclosure of all
relevant exclusions, and evidence of insurance required to be purchased and
maintained by Subcontractors or Suppliers. In any documentation furnished under this
provision, Contractor, Subcontractors, and Suppliers may block out (redact) (1) any
confidential premium or pricing information and (2) any wording specific to a project or
jurisdiction other than those applicable to this Contract.

E. Owner shall deliver to Contractor, with copies to each additional insured identified in
the Contract, certificates of insurance and endorsements establishing that Owner has
obtained and is maintaining the policies and coverages required of Owner by the
Contract (if any). Upon request by Contractor or any other insured, Owner shall also
provide other evidence of such required insurance (if any), including but not limited to
copies of policies, documentation of applicable self-insured retentions (if allowed) and
deductibles, and full disclosure of all relevant exclusions. In any documentation
furnished under this provision, Owner may block out (redact) (1) any confidential
premium or pricing information and (2) any wording specific to a project or jurisdiction
other than those relevant to this Contract.

F. Failure of Owner or Contractor to demand such certificates or other evidence of the
other party’s full compliance with these insurance requirements, or failure of Owner or
Contractor to identify a deficiency in compliance from the evidence provided, will not
be construed as a waiver of the other party’s obligation to obtain and maintain such
insurance.

G. In addition to the liability insurance required to be provided by Contractor, the Owner,
at Owner’s option, may purchase and maintain Owner’s own liability insurance.
Owner’s liability policies, if any, operate separately and independently from policies
required to be provided by Contractor, and Contractor cannot rely upon Owner’s
liability policies for any of Contractor’s obligations to the Owner, Engineer, or third
parties.

H. Contractor shall require:

1. Subcontractors to purchase and maintain worker’'s compensation, commercial
general liability, and other insurance that is appropriate for their participation in the
Project, and to name as additional insureds Owner and Engineer (and any other
individuals or entities identified in the Supplementary Conditions as additional
insureds on Contractor’s liability policies) on each Subcontractor's commercial
general liability insurance policy; and

2. Suppliers to purchase and maintain insurance that is appropriate for their
participation in the Project.

I. If either party does not purchase or maintain the insurance required of such party by
the Contract, such party shall notify the other party in writing of such failure to purchase
prior to the start of the Work, or of such failure to maintain prior to any change in the
required coverage.

J. If Contractor has failed to obtain and maintain required insurance, Contractor’s
entitlement to enter or remain at the Site will end immediately, and Owner may impose
an appropriate set-off against payment for any associated costs (including but not
limited to the cost of purchasing necessary insurance coverage), and exercise Owner’s
termination rights under Article 16.

K. Wlthout prejudice to any other right or remedy, |f a party has failed to obtain reqwred
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insurance to protect such other party’s interests at the expense of the party who was
required to provide such coverage, and the Contract Price will be adjusted accordingly.

Owner does not represent that insurance coverage and limits established in this
Contract necessarily will be adequate to protect Contractor or Contractor’s interests.
Contractor is responsible for determining whether such coverage and limits are
adequate to protect its interests, and for obtaining and maintaining any additional
insurance that Contractor deems necessary.

. The insurance and insurance limits required herein will not be deemed as a limitation

on Contractor’s liability, or that of its Subcontractors or Suppliers, under the indemnities
granted to Owner and other individuals and entities in the Contract or otherwise.

All the policies of insurance required to be purchased and maintained under this
Contract will contain a provision or endorsement that the coverage afforded will not be
canceled, or renewal refused, until at least 10 days prior written notice has been given
to the purchasing policyholder. Within three days of receipt of any such written notice,
the purchasing policyholder shall provide a copy of the notice to each other insured
and Engineer.

6.03  Contractor’s Insurance

A. Required Insurance: Contractor shall purchase and maintain Worker's Compensation,

C.

Commercial General Liability, and other insurance pursuant to the specific
requirements of the Supplementary Conditions.

General Provisions: The policies of insurance required by this Paragraph 6.03 as
supplemented must:

1. include at least the specific coverages required;

2. be written for not less than the limits provided, or those required by Laws or
Regulations, whichever is greater;

3. remain in effect at least until the Work is complete (as set forth in Paragraph
15.06.D), and longer if expressly required elsewhere in this Contract, and at all
times thereafter when Contractor may be correcting, removing, or replacing
defective Work as a warranty or correction obligation, or otherwise, or returning to
the Site to conduct other tasks arising from the Contract;

4. apply with respect to the performance of the Work, whether such performance is
by Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly
employed by any of them to perform any of the Work, or by anyone for whose acts
any of them may be liable; and

5. include all necessary endorsements to support the stated requirements.

Additional Insureds: The Contractor’'s commercial general liability, automobile liability,
employer’s liability, umbrella or excess, pollution liability, and unmanned aerial vehicle
liability policies, if required by this Contract, must:

1. include and list as additional insureds Owner and Engineer, and any individuals or
entities identified as additional insureds in the Supplementary Conditions;

2. include coverage for the respective officers, directors, members, partners,
employees, and consultants of all such additional insureds;
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6.04

6.05

3. afford primary coverage to these additional insureds for all claims covered thereby
(including as applicable those arising from both ongoing and completed
operations);

4. not seek contribution from insurance maintained by the additional insured; and

5. as to commercial general liability insurance, apply to additional insureds with
respect to liability caused in whole or in part by Contractor’s acts or omissions, or
the acts and omissions of those working on Contractor’s behalf, in the performance
of Contractor’s operations.

Builder’s Risk and Other Property Insurance

A

Builder’s Risk: Unless otherwise provided in the Supplementary Conditions,
Contractor shall purchase and maintain builder’s risk insurance upon the Work on a
completed value basis, in the amount of the Work’s full insurable replacement cost
(subject to such deductible amounts as may be provided in the Supplementary
Conditions or required by Laws and Regulations). The specific requirements
applicable to the builder’s risk insurance are set forth in the Supplementary Conditions.

Property Insurance for Facilities of Owner Where Work Will Occur. Owner is
responsible for obtaining and maintaining property insurance covering each existing
structure, building, or facility in which any part of the Work will occur, or to which any
part of the Work will attach or be adjoined. Such property insurance will be written on
a special perils (all-risk) form, on a replacement cost basis, providing coverage
consistent with that required for the builder’s risk insurance, and will be maintained
until the Work is complete, as set forth in Paragraph 15.06.D.

Property Insurance for Substantially Complete Facilities: Promptly after Substantial
Completion, and before actual occupancy or use of the substantially completed Work,
Owner will obtain property insurance for such substantially completed Work, and
maintain such property insurance at least until the Work is complete, as set forth in
Paragraph 15.06.D. Such property insurance will be written on a special perils (all-risk)
form, on a replacement cost basis, and provide coverage consistent with that required
for the builder’s risk insurance. The builder’s risk insurance may terminate upon written
confirmation of Owner’s procurement of such property insurance.

Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions
of the Work prior to Substantial Completion of all the Work, as provided in Paragraph
15.04, then Owner (directly, if it is the purchaser of the builder’s risk policy, or through
Contractor) will provide advance notice of such occupancy or use to the builder’s risk
insurer, and obtain an endorsement consenting to the continuation of coverage prior
to commencing such partial occupancy or use.

Insurance of Other Property; Additional Insurance: If the express insurance provisions
of the Contract do not require or address the insurance of a property item or interest,
then the entity or individual owning such property item will be responsible for insuring
it. If Contractor elects to obtain other special insurance to be included in or supplement
the builder’s risk or property insurance policies provided under this Paragraph 6.04, it
may do so at Contractor’s expense.

Property Losses; Subrogation

A.

The builder’s risk insurance policy purchased and maintained in accordance with
Paragraph 6.04 (or an installation floater policy if authorized by the
Supplementary
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B.

Conditions), will contain provisions to the effect that in the event of payment of any
loss or damage the insurer will have no rights of recovery against any insureds
thereunder, or against Engineer or its consultants, or their officers, directors, members,
partners, employees, agents, consultants, or subcontractors.

1. Owner and Contractor waive all rights against each other and the respective
officers, directors, members, partners, employees, agents, consultants, and
subcontractors of each and any of them, for all losses and damages caused by,
arising out of, or resulting from any of the perils, risks, or causes of loss covered
by such policies and any other property insurance applicable to the Work; and, in
addition, waive all such rights against Engineer, its consultants, all individuals or
entities identified in the Supplementary Conditions as builder’s risk or installation
floater insureds, and the officers, directors, members, partners, employees,
agents, consultants, and subcontractors of each and any of them, under such
policies for losses and damages so caused.

2. None of the above waivers extends to the rights that any party making such waiver
may have to the proceeds of insurance held by Owner or Contractor as trustee or
fiduciary, or otherwise payable under any policy so issued.

Any property insurance policy maintained by Owner covering any loss, damage, or
consequential loss to Owner’s existing structures, buildings, or facilities in which any
part of the Work will occur, or to which any part of the Work will attach or adjoin; to
adjacent structures, buildings, or facilities of Owner; or to part or all of the completed
or substantially completed Work, during partial occupancy or use pursuant to
Paragraph 15.04, after Substantial Completion pursuant to Paragraph 15.03, or after
final payment pursuant to Paragraph 15.06, will contain provisions to the effect that in
the event of payment of any loss or damage the insurer will have no rights of recovery
against any insureds thereunder, or against Contractor, Subcontractors, or Engineer,
or the officers, directors, members, partners, employees, agents, consultants, or
subcontractors of each and any of them, and that the insured is allowed to waive the
insurer’s rights of subrogation in a written contract executed prior to the loss, damage,
or consequential loss.

1. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the
officers, directors, members, partners, employees, agents, consultants and
subcontractors of each and any of them, for all losses and damages caused by,
arising out of, or resulting from fire or any of the perils, risks, or causes of loss
covered by such policies.

The waivers in this Paragraph 6.05 include the waiver of rights due to business
interruption, loss of use, or other consequential loss extending beyond direct physical
loss or damage to Owner’s property or the Work caused by, arising out of, or resulting
from fire or other insured peril, risk, or cause of loss.

Contractor shall be responsible for assuring that each Subcontract contains provisions
whereby the Subcontractor waives all rights against Owner, Contractor, all individuals
or entities identified in the Supplementary Conditions as insureds, the Engineer and
its consultants, and the officers, directors, members, partners, employees, agents,
consultants, and subcontractors of each and any of them, for all losses and damages
caused by, arising out of, relating to, or resulting from fire or other peril, risk, or cause
of loss covered by builder’s risk insurance, installation floater, and any other property
insurance applicable to the Work.
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6.06 Receipt and Application of Property Insurance Proceeds

A. Any insured loss under the builder’s risk and other policies of property insurance

required by Paragraph 6.04 will be adjusted and settled with the named insured that
purchased the policy. Such named insured shall act as fiduciary for the other insureds,
and give notice to such other insureds that adjustment and settlement of a claim is in
progress. Any other insured may state its position regarding a claim for insured loss in
writing within 15 days after notice of such claim.

Proceeds for such insured losses may be made payable by the insurer either jointly to
multiple insureds, or to the named insured that purchased the policy in its own right
and as fiduciary for other insureds, subject to the requirements of any applicable
mortgage clause. A named insured receiving insurance proceeds under the builder’s
risk and other policies of insurance required by Paragraph 6.04 shall maintain such
proceeds in a segregated account, and distribute such proceeds in accordance with
such agreement as the parties in interest may reach, or as otherwise required under
the dispute resolution provisions of this Contract or applicable Laws and Regulations.

If no other special agreement is reached, Contractor shall repair or replace the
damaged Work, using allocated insurance proceeds.

ARTICLE 7—CONTRACTOR’S RESPONSIBILITIES

7.01  Contractor’'s Means and Methods of Construction

A. Contractor shall be solely responsible for the means, methods, techniques,

sequences, and procedures of construction.

If the Contract Documents note, or Contractor determines, that professional
engineering or other design services are needed to carry out Contractor’s
responsibilities for construction means, methods, techniques, sequences, and
procedures, or for Site safety, then Contractor shall cause such services to be provided
by a properly licensed design professional, at Contractor’s expense. Such services are
not Owner-delegated professional design services under this Contract, and neither
Owner nor Engineer has any responsibility with respect to

(1) Contractor’s determination of the need for such services, (2) the qualifications or
licensing of the design professionals retained or employed by Contractor, (3) the
performance of such services, or (4) any errors, omissions, or defects in such services.

7.02  Supervision and Superintendence

A. Contractor shall supervise, inspect, and direct the Work competently and efficiently,

B.

devoting such attention thereto and applying such skills and expertise as may be
necessary to perform the Work in accordance with the Contract Documents.

At all times during the progress of the Work, Contractor shall assign a competent
resident superintendent who will not be replaced without written notice to Owner and
Engineer except under extraordinary circumstances.

7.03  Labor; Working Hours

A. Contractor shall provide competent, suitably qualified personnel to survey and lay out

the Work and perform construction as required by the Contract Documents. Contractor
shall maintain good discipline and order at the Site.
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B. Contractor shall be fully responsible to Owner and Engineer for all acts and omissions
of Contractor’'s employees; of Suppliers and Subcontractors, and their employees; and
of any other individuals or entities performing or furnishing any of the Work, just as
Contractor is responsible for Contractor’s own acts and omissions.

C. Except as otherwise required for the safety or protection of persons or the Work or
property at the Site or adjacent thereto, and except as otherwise stated in the Contract
Documents, all Work at the Site will be performed during regular working hours,
Monday through Friday. Contractor will not perform Work on a Saturday, Sunday, or
any legal holiday. Contractor may perform Work outside regular working hours or on
Saturdays, Sundays, or legal holidays only with Owner’s written consent, which will not
be unreasonably withheld.

7.04  Services, Materials, and Equipment

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and
assume full responsibility for all services, materials, equipment, labor, transportation,
construction equipment and machinery, tools, appliances, fuel, power, light, heat,
telephone, water, sanitary facilities, temporary facilities, and all other facilities and
incidentals necessary for the performance, testing, start up, and completion of the
Work, whether or not such items are specifically called for in the Contract Documents.

B. All materials and equipment incorporated into the Work must be new and of good
quality, except as otherwise provided in the Contract Documents. All special
warranties and guarantees required by the Specifications will expressly run to the
benefit of Owner. If required by Engineer, Contractor shall furnish satisfactory
evidence (including reports of required tests) as to the source, kind, and quality of
materials and equipment.

C. All materials and equipment must be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the
applicable Supplier, except as otherwise may be provided in the Contract Documents.

7.05  “Or Equals”

A. Contractor’s Request; Governing Criteria: Whenever an item of equipment or material
is specified or described in the Contract Documents by using the names of one or
more proprietary items or specific Suppliers, the Contract Price has been based upon
Contractor furnishing such item as specified. The specification or description of such
an item is intended to establish the type, function, appearance, and quality required.
Unless the specification or description contains or is followed by words reading that no
like, equivalent, or “or equal” item is permitted, Contractor may request that Engineer
authorize the use of other items of equipment or material, or items from other proposed
Suppliers, under the circumstances described below.

1. If Engineer in its sole discretion determines that an item of equipment or material
proposed by Contractor is functionally equal to that named and sufficiently similar
so that no change in related Work will be required, Engineer will deem it an “or
equal” item. For the purposes of this paragraph, a proposed item of equipment or
material will be considered functionally equal to an item so named if:

a. inthe exercise of reasonable judgment Engineer determines that the proposed item:

1) is atleast equal in materials of construction, quality, durability, appearance,
strength, and design characteristics;
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7.06

2) will reliably perform at least equally well the function and achieve the
results imposed by the design concept of the completed Project as a
functioning whole;

3) has a proven record of performance and availability of responsive service; and
4) is not objectionable to Owner.

b. Contractor certifies that, if the proposed item is approved and incorporated
into the Work:

1) there will be no increase in cost to the Owner or increase in Contract Times; and

2) the item will conform substantially to the detailed requirements of the
item named in the Contract Documents.

B. Contractor’s Expense: Contractor shall provide all data in support of any proposed “or
equal’ item at Contractor’s expense.

C. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time
to evaluate each “or-equal’ request. Engineer may require Contractor to furnish
additional data about the proposed “or-equal” item. Engineer will be the sole judge of
acceptability. No “or- equal” item will be ordered, furnished, installed, or utilized until
Engineer’s review is complete and Engineer determines that the proposed item is an
“or-equal,” which will be evidenced by an approved Shop Drawing or other written
communication. Engineer will advise Contractor in writing of any negative
determination.

D. Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal’
request will result in any change in Contract Price. The Engineer’s denial of an “or-
equal” request will be final and binding, and may not be reversed through an appeal
under any provision of the Contract.

E. Treatment as a Substitution Request: If Engineer determines that an item of equipment
or material proposed by Contractor does not qualify as an “or-equal” item, Contractor
may request that Engineer consider the item a proposed substitute pursuant to
Paragraph 7.06.

Substitutes

A. Contractor’s Request; Governing Criteria: Unless the specification or description of an
item of equipment or material required to be furnished under the Contract Documents
contains or is followed by words reading that no substitution is permitted, Contractor
may request that Engineer authorize the use of other items of equipment or material
under the circumstances described below. To the extent possible such requests must
be made before commencement of related construction at the Site.

1. Contractor shall submit sufficient information as provided below to allow Engineer
to determine if the item of material or equipment proposed is functionally equivalent
to that named and an acceptable substitute therefor. Engineer will not accept
requests for review of proposed substitute items of equipment or material from
anyone other than Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.06.B,
as supplemented by the Specifications, and as Engineer may decide is appropriate
under the circumstances.
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3. Contractor shall make written application to Engineer for review of a proposed
substitute item of equipment or material that Contractor seeks to furnish or use.
The application:

a. will certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by
the general design;

2) be similar in substance to the item specified; and
3) be suited to the same use as the item specified.
b. will state:

1) the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times;

2) whether use of the proposed substitute item in the Work will require a
change in any of the Contract Documents (or in the provisions of any other
direct contract with Owner for other work on the Project) to adapt the design
to the proposed substitute item; and

3) whether incorporation or use of the proposed substitute item in connection
with the Work is subject to payment of any license fee or royalty.

c. will identify:
1) all variations of the proposed substitute item from the item specified; and
2) available engineering, sales, maintenance, repair, and replacement services.

d. will contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes
in Contract Price, shared savings, costs of redesign, and claims of other
contractors affected by any resulting change.

B. Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time
to evaluate each substitute request, and to obtain comments and direction from
Owner. Engineer may require Contractor to furnish additional data about the proposed
substitute item. Engineer will be the sole judge of acceptability. No substitute will be
ordered, furnished, installed, or utilized until Engineer’s review is complete and
Engineer determines that the proposed item is an acceptable substitute. Engineer’s
determination will be evidenced by a Field Order or a proposed Change Order
accounting for the substitution itself and all related impacts, including changes in
Contract Price or Contract Times. Engineer will advise Contractor in writing of any
negative determination.

C. Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a
special performance guarantee or other surety with respect to any substitute.

D. Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating
a substitute proposed or submitted by Contractor. Whether or not Engineer approves
a substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner
for the reasonable charges of Engineer for evaluating each such proposed substitute.
Contractor shall also reimburse Owner for the reasonable charges of Engineer for
making changes in the Contract Documents (or in the provisions of any other direct
contract with Owner) resulting from the acceptance of each proposed substitute.
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7.07

E.

Contractor’s Expense: Contractor shall provide all data in support of any proposed
substitute at Contractor’s expense.

Effect of Engineer’s Determination: If Engineer approves the substitution request,
Contractor shall execute the proposed Change Order and proceed with the
substitution. The Engineer’s denial of a substitution request will be final and binding,
and may not be reversed through an appeal under any provision of the Contract.
Contractor may challenge the scope of reimbursement costs imposed under
Paragraph 7.06.D, by timely submittal of a Change Proposal.

Concerning Subcontractors and Suppliers

A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the
Work. Such Subcontractors and Suppliers must be acceptable to Owner. The
Contractor’s retention of a Subcontractor or Supplier for the performance of parts of
the Work will not relieve Contractor’s obligation to Owner to perform and complete the
Work in accordance with the Contract Documents.

Contractor shall retain specific Subcontractors and Suppliers for the performance of
designated parts of the Work if required by the Contract to do so.

Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the
Contract, Owner may not require Contractor to retain any Subcontractor or Supplier to
furnish or perform any of the Work against which Contractor has reasonable objection.

Prior to entry into any binding subcontract or purchase order, Contractor shall submit
to Owner the identity of the proposed Subcontractor or Supplier (unless Owner has
already deemed such proposed Subcontractor or Supplier acceptable during the
bidding process or otherwise). Such proposed Subcontractor or Supplier shall be
deemed acceptable to Owner unless Owner raises a substantive, reasonable
objection within 5 days.

Owner may require the replacement of any Subcontractor or Supplier. Owner also may
require Contractor to retain specific replacements; provided, however, that Owner may
not require a replacement to which Contractor has a reasonable objection. If
Contractor has submitted the identity of certain Subcontractors or Suppliers for
acceptance by Owner, and Owner has accepted it (either in writing or by failing to make
written objection thereto), then Owner may subsequently revoke the acceptance of any
such Subcontractor or Supplier so identified solely on the basis of substantive,
reasonable objection after due investigation. Contractor shall submit an acceptable
replacement for the rejected Subcontractor or Supplier.

If Owner requires the replacement of any Subcontractor or Supplier retained by
Contractor to perform any part of the Work, then Contractor shall be entitled to an
adjustment in Contract Price or Contract Times, with respect to the replacement; and
Contractor shall initiate a Change Proposal for such adjustment within 30 days of
Owner’s requirement of replacement.

No acceptance by Owner of any such Subcontractor or Supplier, whether initially or
as a replacement, will constitute a waiver of the right of Owner to the completion of the
Work in accordance with the Contract Documents.
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7.08

H. On a monthly basis, Contractor shall submit to Engineer a complete list of all
Subcontractors and Suppliers having a direct contract with Contractor, and of all other
Subcontractors and Suppliers known to Contractor at the time of submittal.

I.  Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors and Suppliers.

J.  The divisions and sections of the Specifications and the identifications of any Drawings
do not control Contractor in dividing the Work among Subcontractors or Suppliers, or
in delineating the Work to be performed by any specific trade.

K. All Work performed for Contractor by a Subcontractor or Supplier must be pursuant to
an appropriate contractual agreement that specifically binds the Subcontractor or
Supplier to the applicable terms and conditions of the Contract for the benefit of Owner
and Engineer.

L. Owner may furnish to any Subcontractor or Supplier, to the extent practicable,
information about amounts paid to Contractor for Work performed for Contractor by
the Subcontractor or Supplier.

M. Contractor shall restrict all Subcontractors and Suppliers from communicating with
Engineer or Owner, except through Contractor or in case of an emergency, or as
otherwise expressly allowed in this Contract.

Patent Fees and Royalties

A. Contractor shall pay all license fees and royalties and assume all costs incident to the
use in the performance of the Work or the incorporation in the Work of any invention,
design, process, product, or device which is the subject of patent rights or copyrights
held by others. If an invention, design, process, product, or device is specified in the
Contract Documents for use in the performance of the Work and if, to the actual
knowledge of Owner or Engineer, its use is subject to patent rights or copyrights calling
for the payment of any license fee or royalty to others, the existence of such rights will
be disclosed in the Contract Documents.

B. TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, OWNER
SHALL INDEMNIFY AND HOLD HARMLESS CONTRACTOR, AND ITS OFFICERS,
DIRECTORS, MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS,
AND SUBCONTRACTORS, FROM AND AGAINST ALL CLAIMS, COSTS,
LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND
CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER
PROFESSIONALS, AND ALL COURT OR ARBITRATION OR OTHER DISPUTE
RESOLUTION COSTS) ARISING OUT OF OR RELATING TO ANY INFRINGEMENT
OF PATENT RIGHTS OR COPYRIGHTS INCIDENT TO THE USE IN THE
PERFORMANCE OF THE WORK OR RESULTING FROM THE INCORPORATION
IN THE WORK OF ANY INVENTION, DESIGN, PROCESS, PRODUCT, OR DEVICE
SPECIFIED IN THE CONTRACT DOCUMENTS, BUT NOT IDENTIFIED AS BEING
SUBJECT TO PAYMENT OF ANY LICENSE FEE OR ROYALTY TO OTHERS
REQUIRED BY PATENT RIGHTS OR COPYRIGHTS.

C. TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS,
CONTRACTOR SHALL INDEMNIFY AND HOLD HARMLESS OWNER AND
ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS,
EMPLOYEES, AGENTS, CONSULTANTS AND SUBCONTRACTORS OF EACH
AND ANY OF THEM, FROM AND AGAINST ALL CLAIMS, COSTS, LOSSES, AND
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DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF
ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND
ALL COURT OR ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS)
ARISING OUT OF OR RELATING TO ANY INFRINGEMENT OF
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7.09

7.10

7.11

PATENT RIGHTS OR COPYRIGHTS INCIDENT TO THE USE IN THE
PERFORMANCE OF THE WORK OR RESULTING FROM THE INCORPORATION
IN THE WORK OF ANY INVENTION, DESIGN, PROCESS, PRODUCT, OR DEVICE
NOT SPECIFIED IN THE CONTRACT DOCUMENTS.

Permits

A.

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay
for all construction permits, licenses, and certificates of occupancy. Owner shall assist
Contractor, when necessary, in obtaining such permits and licenses. Contractor shall
pay all governmental charges and inspection fees necessary for the prosecution of the
Work which are applicable at the time of the submission of Contractor’s Bid (or when
Contractor became bound under a negotiated contract). Owner shall pay all charges
of utility owners for connections for providing permanent service to the Work.

Taxes

A. Contractor shall pay all sales, consumer, use, and other similar taxes required to be

paid by Contractor in accordance with the Laws and Regulations of the place of the
Project which are applicable during the performance of the Work.

Laws and Regulations

A.

Contractor shall give all notices required by and shall comply with all Laws and
Regulations applicable to the performance of the Work. Neither Owner nor Engineer
shall be responsible for monitoring Contractor's compliance with any Laws or
Regulations.

IF CONTRACTOR PERFORMS ANY WORK OR TAKES ANY OTHER ACTION
KNOWING OR HAVING REASON TO KNOW THAT IT IS CONTRARY TO LAWS
OR REGULATIONS, CONTRACTOR SHALL BEAR ALL RESULTING COSTS AND
LOSSES, AND SHALL INDEMNIFY AND HOLD HARMLESS OWNER AND
ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS, PARTNERS,
EMPLOYEES, AGENTS, CONSULTANTS, AND SUBCONTRACTORS OF EACH
AND ANY OF THEM, FROM AND AGAINST ALL CLAIMS, COSTS, LOSSES, AND
DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND CHARGES OF
ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS AND
ALL COURT OR ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS)
ARISING OUT OF OR RELATING TO SUCH WORK OR OTHER ACTION. IT IS NOT
CONTRACTOR’S RESPONSIBILITY TO MAKE CERTAIN THAT THE WORK
DESCRIBED IN THE CONTRACT DOCUMENTS IS IN ACCORDANCE WITH LAWS
AND REGULATIONS, BUT THIS DOES NOT RELIEVE CONTRACTOR OF ITS
OBLIGATIONS UNDER PARAGRAPH 3.03.

Owner or Contractor may give written notice to the other party of any changes after
the submission of Contractor’s Bid (or after the date when Contractor became bound
under a negotiated contract) in Laws or Regulations having an effect on the cost or
time of performance of the Work, including but not limited to changes in Laws or
Regulations having an effect on procuring permits and on sales, use, value-added,
consumption, and other similar taxes. If Owner and Contractor are unable to agree on
entitlement to or on the amount or extent, if any, of any adjustment in Contract Price
or Contract Times resulting from such changes, then within 30 days of such written
notice Contractor may submit a Change Proposal, or Owner may initiate a Claim.
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7.12

7.13

Record Documents

A.

Contractor shall maintain in a safe place at the Site one printed record copy of all
Drawings, Specifications, Addenda, Change Orders, Work Change Directives, Field
Orders, written interpretations and clarifications, and approved Shop Drawings.
Contractor shall keep such record documents in good order and annotate them to
show changes made during construction. These record documents, together with all
approved Samples, will be available to Engineer for reference. Upon completion of the
Work, Contractor shall deliver these record documents to Engineer.

Safety and Protection

A

Contractor shall be solely responsible for initiating, maintaining, and supervising all
safety precautions and programs in connection with the Work. Such responsibility does
not relieve Subcontractors of their responsibility for the safety of persons or property in
the performance of their work, nor for compliance with applicable safety Laws and
Regulations.

Contractor shall designate a qualified and experienced safety representative whose
duties and responsibilities are the prevention of Work-related accidents and the
maintenance and supervision of safety precautions and programs.

Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:

1. all persons on the Site or who may be affected by the Work;

2. all the Work and materials and equipment to be incorporated therein, whether in
storage on or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and
Underground Facilities not designated for removal, relocation, or replacement in
the course of construction.

All damage, injury, or loss to any property referred to in Paragraph 7.13.C.2 or 7.13.C.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor,
Supplier, or any other individual or entity directly or indirectly employed by any of them
to perform any of the Work, or anyone for whose acts any of them may be liable, shall
be remedied by Contractor at its expense (except damage or loss attributable to the
fault of Drawings or Specifications or to the acts or omissions of Owner or Engineer or
anyone employed by any of them, or anyone for whose acts any of them may be liable,
and not attributable, directly or indirectly, in whole or in part, to the fault or negligence
of Contractor or any Subcontractor, Supplier, or other individual or entity directly or
indirectly employed by any of them).

Contractor shall comply with all applicable Laws and Regulations relating to the safety
of persons or property, or to the protection of persons or property from damage, injury,
or loss; and shall erect and maintain all necessary safeguards for such safety and
protection.

Contractor shall notify Owner; the owners of adjacent property; the owners of
Underground Facilities and other utilities (if the identity of such owners is known to
Contractor); and other contractors and utility owners performing work at or adjacent to
the Site, in writing, when Contractor knows that prosecution of the Work may affect

them, and shall cooperate with them in the protection, removal, relocation, and
replacement of their propertv_or work in_proaress
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7.14

7.15

7.16

G.

Contractor shall comply with the applicable requirements of Owner’s safety programs,
if any. Any Owner’s safety programs that are applicable to the Work are identified or
included in the Supplementary Conditions or Specifications.

Contractor shall inform Owner and Engineer of the specific requirements of
Contractor’'s safety program with which Owner’'s and Engineer's employees and
representatives must comply while at the Site.

Contractor’s duties and responsibilities for safety and protection will continue until all
the Work is completed, Engineer has issued a written notice to Owner and Contractor
in accordance with Paragraph 15.06.C that the Work is acceptable, and Contractor
has left the Site (except as otherwise expressly provided in connection with Substantial
Completion).

Contractor’s duties and responsibilities for safety and protection will resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or
correction obligations, or to conduct other tasks arising from the Contract Documents.

Hazard Communication Programs

A.

Contractor shall be responsible for coordinating any exchange of safety data sheets
(formerly known as material safety data sheets) or other hazard communication
information required to be made available to or exchanged between or among
employers at the Site in accordance with Laws or Regulations.

Emergencies

A.

In emergencies affecting the safety or protection of persons or the Work or property at
the Site or adjacent thereto, Contractor is obligated to act to prevent damage, injury,
or loss. Contractor shall give Engineer prompt written notice if Contractor believes that
any significant changes in the Work or variations from the Contract Documents have
been caused by an emergency, or are required as a result of Contractor’s response to
an emergency. If Engineer determines that a change in the Contract Documents is
required because of an emergency or Contractor’s response, a Work Change Directive
or Change Order will be issued.

Submittals

A.

Shop Drawing and Sample Requirements
1. Before submitting a Shop Drawing or Sample, Contractor shall:

a. review and coordinate the Shop Drawing or Sample with other Shop Drawings
and Samples and with the requirements of the Work and the Contract
Documents;

b. determine and verify:

1) all field measurements, quantities, dimensions, specified performance and
design criteria, installation requirements, materials, catalog numbers, and
similar information with respect to the Submittal;

2) the suitability of all materials and equipment offered with respect to the
indicated application, fabrication, shipping, handling, storage, assembly,
and installation pertaining to the performance of the Work; and

3) all information relative to Contractor’s responsibilities for means, methods,
techniques, sequences, and procedures of construction, and safety
precautions and programs incident thereto;
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2.

3.

c. confirm that the Submittal is complete with respect to all related data included
in the Submittal.

Each Shop Drawing or Sample must bear a stamp or specific written certification
that Contractor has satisfied Contractor’'s obligations under the Contract
Documents with respect to Contractor's review of that Submittal, and that
Contractor approves the Submittal.

With each Shop Drawing or Sample, Contractor shall give Engineer specific written
notice of any variations that the Submittal may have from the requirements of the
Contract Documents. This notice must be set forth in a written communication
separate from the Submittal; and, in addition, in the case of a Shop Drawing by a
specific notation made on the Shop Drawing itself.

Submittal Procedures for Shop Drawings and Samples: Contractor shall label and
submit Shop Drawings and Samples to Engineer for review and approval in
accordance with the accepted Schedule of Submittals.

1.

Shop Drawings
a. Contractor shall submit the number of copies required in the Specifications.

b. Data shown on the Shop Drawings must be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar
data to show Engineer the services, materials, and equipment Contractor
proposes to provide, and to enable Engineer to review the information for the
limited purposes required by Paragraph 7.16.C.

Samples
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent
data such as catalog numbers, the use for which intended and other data as
Engineer may require to enable Engineer to review the Submittal for the limited
purposes required by Paragraph 7.16.C.

Where a Shop Drawing or Sample is required by the Contract Documents or the
Schedule of Submittals, any related Work performed prior to Engineer’s review and
approval of the pertinent submittal will be at the sole expense and responsibility of
Contractor.

Engineer’s Review of Shop Drawings and Samples

1.

Engineer will provide timely review of Shop Drawings and Samples in accordance
with the accepted Schedule of Submittals. Engineer’s review and approval will be
only to determine if the items covered by the Submittals will, after installation or
incorporation in the Work, comply with the requirements of the Contract
Documents, and be compatible with the design concept of the completed Project
as a functioning whole as indicated by the Contract Documents.

Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction, or to safety precautions or programs
incident thereto.
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3. Engineer’s review and approval of a separate item as such will not indicate
approval of the assembly in which the item functions.

4. Engineer’s review and approval of a Shop Drawing or Sample will not relieve
Contractor from responsibility for any variation from the requirements of the
Contract Documents unless Contractor has complied with the requirements of
Paragraph 7.16.A.3 and Engineer has given written approval of each such
variation by specific written notation thereof incorporated in or accompanying the
Shop Drawing or Sample. Engineer will document any such approved variation
from the requirements of the Contract Documents in a Field Order or other
appropriate Contract modification.

5. Engineer’s review and approval of a Shop Drawing or Sample will not relieve
Contractor from responsibility for complying with the requirements of Paragraphs
7.16.A and B.

6. Engineer’s review and approval of a Shop Drawing or Sample, or of a variation
from the requirements of the Contract Documents, will not, under any
circumstances, change the Contract Times or Contract Price, unless such changes
are included in a Change Order.

7. Neither Engineer’s receipt, review, acceptance, or approval of a Shop Drawing or
Sample will result in such item becoming a Contract Document.

8. Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the
provisions of Paragraph 7.16.C 4.

D. Resubmittal Procedures for Shop Drawings and Samples

1. Contractor shall make corrections required by Engineer and shall return the
required number of corrected copies of Shop Drawings and submit, as required,
new Samples for review and approval. Contractor shall direct specific attention in
writing to revisions other than the corrections called for by Engineer on previous
Submittals.

2. Contractor shall furnish required Shop Drawing and Sample submittals with
sufficient information and accuracy to obtain required approval of an item with no
more than two resubmittals. Engineer will record Engineer’s time for reviewing a
third or subsequent resubmittal of a Shop Drawing or Sample, and Contractor shall
be responsible for Engineer’s charges to Owner for such time. Owner may impose
a set-off against payments due Contractor to secure reimbursement for such
charges.

3. If Contractor requests a change of a previously approved Shop Drawing or Sample,
Contractor shall be responsible for Engineer’s charges to Owner for its review time,
and Owner may impose a set-off against payments due Contractor to secure
reimbursement for such charges, unless the need for such change is beyond the
control of Contractor.

E. Submittals Other than Shop Drawings, Samples, and Owner-Delegated Designs

1. The following provisions apply to all Submittals other than Shop Drawings,
Samples, and Owner-delegated designs:

a. Contractor shall submit all such Submittals to the Engineer in accordance with
the Schedule of Submittals and pursuant to the applicable terms of the Contract
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Documents.

b. Engineer will provide timely review of all such Submittals in accordance with
the Schedule of Submittals and return such Submittals with a notation of either

Accepted
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2.

or Not Accepted. Any such Submittal that is not returned within the time
established in the Schedule of Submittals will be deemed accepted.

c. Engineer’s review will be only to determine if the Submittal is acceptable under
the requirements of the Contract Documents as to general form and content of
the Submittal.

d. If any such Submittal is not accepted, Contractor shall confer with Engineer
regarding the reason for the non-acceptance, and resubmit an acceptable
document.

Procedures for the submittal and acceptance of the Progress Schedule, the
Schedule of Submittals, and the Schedule of Values are set forth in Paragraphs
2.03. 2.04, and 2.05.

F. Owner-delegated Designs: Submittals pursuant to Owner-delegated designs are
governed by the provisions of Paragraph 7.19.

7.17  Contractor’s General Warranty and Guarantee

A. Contractor warrants and guarantees to Owner that all Work will be in accordance with
the Contract Documents and will not be defective. Engineer is entitled to rely on
Contractor’s warranty and guarantee.

B. Owner’s rights under this warranty and guarantee are in addition to, and are not limited
by, Owner’s rights under the correction period provisions of Paragraph 15.08. The time
in which Owner may enforce its warranty and guarantee rights under this Paragraph
7.17 is limited only by applicable Laws and Regulations restricting actions to enforce
such rights; provided, however, that after the end of the correction period under
Paragraph 15.08:

1.

Owner shall give Contractor written notice of any defective Work within 60 days of
the discovery that such Work is defective; and

Such notice will be deemed the start of an event giving rise to a Claim under
Paragraph 12.01.B, such that any related Claim must be brought within 30 days of
the notice.

C. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1.

2.

abuse, or improper modification, maintenance, or operation, by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

normal wear and tear under normal usage.

D. Contractor’s obligation to perform and complete the Work in accordance with the
Contract Documents is absolute. None of the following will constitute an acceptance
of Work that is not in accordance with the Contract Documents, a release of
Contractor’'s obligation to perform the Work in accordance with the Contract
Documents, or a release of Owner's warranty and guarantee rights under this
Paragraph 7.17:

1.
2.
3.

Observations by Engineer;
Recommendation by Engineer or payment by Owner of any progress or final payment;

The issuance of a certificate of Substantial Completion by Engineer or any
payment related thereto by Owner;
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4. Use or occupancy of the Work or any part thereof by Owner;
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5. Any review and approval of a Shop Drawing or Sample submittal;
6. The issuance of a notice of acceptability by Engineer;

7. The end of the correction period established in Paragraph 15.08;
8. Any inspection, test, or approval by others; or

9. Any correction of defective Work by Owner.

E. If the Contract requires the Contractor to accept the assignment of a contract entered
into by Owner, then the specific warranties, guarantees, and correction obligations
contained in the assigned contract will govern with respect to Contractor’s performance
obligations to Owner for the Work described in the assigned contract.

7.18  Indemnification

A. TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS, AND IN
ADDITION TO ANY OTHER OBLIGATIONS OF CONTRACTOR UNDER THE
CONTRACT OR OTHERWISE, CONTRACTOR SHALL INDEMNIFY AND HOLD
HARMLESS OWNER AND ENGINEER, AND THE OFFICERS, DIRECTORS,
MEMBERS, PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS AND
SUBCONTRACTORS OF EACH AND ANY OF THEM, FROM LOSSES, DAMAGES,
COSTS, AND JUDGMENTS (INCLUDING BUT NOT LIMITED TO ALL FEES AND
CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER
PROFESSIONALS, AND ALL COURT OR ARBITRATION OR OTHER DISPUTE
RESOLUTION COSTS) ARISING FROM THIRD-PARTY CLAIMS OR ACTIONS
RELATING TO OR RESULTING FROM THE PERFORMANCE OR FURNISHING OF
THE WORK, PROVIDED THAT ANY SUCH CLAIM, ACTION, LOSS, COST,
JUDGMENT OR DAMAGE IS ATTRIBUTABLE TO BODILY INJURY, SICKNESS,
DISEASE, OR DEATH, OR TO DAMAGE TO OR DESTRUCTION OF TANGIBLE
PROPERTY (OTHER THAN THE WORK ITSELF), INCLUDING THE LOSS OF USE
RESULTING THEREFROM, BUT ONLY TO THE EXTENT CAUSED BY ANY
NEGLIGENT ACT OR OMISSION OF CONTRACTOR, ANY SUBCONTRACTOR,
ANY SUPPLIER, OR ANY INDIVIDUAL OR ENTITY DIRECTLY OR INDIRECTLY
EMPLOYED BY ANY OF THEM TO PERFORM ANY OF THE WORK, OR ANYONE
FORWHOSE ACTS ANY OF THEM MAY BE LIABLE.

B. In any and all claims against Owner or Engineer, or any of their officers, directors,
members, partners, employees, agents, consultants, or subcontractors, by any
employee (or the survivor or personal representative of such employee) of Contractor,
any Subcontractor, any Supplier, or any individual or entity directly or indirectly
employed by any of them to perform any of the Work, or anyone for whose acts any of
them may be liable, the indemnification obligation under Paragraph 7.18.A will not be
limited in any way by any limitation on the amount or type of damages, compensation,
or benefits payable by or for Contractor or any such Subcontractor, Supplier, or other
individual or entity under workers’ compensation acts, disability benefit acts, or other
employee benefit acts.

7.19 Delegation of Professional Design Services

A. Owner may require Contractor to provide professional design services for a portion of
the Work by express delegation in the Contract Documents. Such delegation will
specify the performance and design criteria that such services must satisfy, and the
Submittals that Contractor must furnish to Engineer with respect to the Owner-
delegated design.
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B. Contractor shall cause such Owner-delegated professional design services to be
provided pursuant to the professional standard of care by a properly licensed design
professional, whose signature and seal must appear on all drawings,
calculations, specifications,
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certifications, and Submittals prepared by such design professional. Such design
professional must issue all certifications of design required by Laws and Regulations.

If a Shop Drawing or other Submittal related to the Owner-delegated design is
prepared by Contractor, a Subcontractor, or others for submittal to Engineer, then such
Shop Drawing or other Submittal must bear the written approval of Contractor’s design
professional when submitted by Contractor to Engineer.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and
completeness of the services, certifications, and approvals performed or provided by
the design professionals retained or employed by Contractor under an Owner-
delegated design, subject to the professional standard of care and the performance
and design criteria stated in the Contract Documents.

Pursuant to this Paragraph 7.19, Engineer's review, approval, and other
determinations regarding design drawings, calculations, specifications, certifications,
and other Submittals furnished by Contractor pursuant to an Owner-delegated design
will be only for the following limited purposes:

1. Checking for conformance with the requirements of this Paragraph 7.19;

2. Confirming that Contractor (through its design professionals) has used the
performance and design criteria specified in the Contract Documents; and

3. Establishing that the design furnished by Contractor is consistent with the design
concept expressed in the Contract Documents.

Contractor shall not be responsible for the adequacy of performance or design criteria
specified by Owner or Engineer.

Contractor is not required to provide professional services in violation of applicable
Laws and Regulations.

ARTICLE 8—OTHER WORK AT THE SITE

8.01 Other Work

A.

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by
Owner’s employees, or through contracts between the Owner and third parties. Owner
may also arrange to have third-party utility owners perform work on their utilities and
facilities at or adjacent to the Site.

If Owner performs other work at or adjacent to the Site with Owner’s employees, or
through contracts for such other work, then Owner shall give Contractor written notice
thereof prior to starting any such other work. If Owner has advance information
regarding the start of any third-party utility work that Owner has arranged to take place
at or adjacent to the Site, Owner shall provide such information to Contractor.

Contractor shall afford proper and safe access to the Site to each contractor that
performs such other work, each utility owner performing other work, and Owner, if
Owner is performing other work with Owner’s employees, and provide a reasonable
opportunity for the introduction and storage of materials and equipment and the
execution of such other work.
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D.

Contractor shall do all cutting, fitting, and patching of the Work that may be required
to properly connect or otherwise make its several parts come together and properly
integrate with such other work. Contractor shall not endanger any work of others by
cutting, excavating, or otherwise altering such work; provided, however, that
Contractor may cut or alter others' work with the written consent of Engineer and the
others whose work will be affected.

If the proper execution or results of any part of Contractor's Work depends upon work
performed by others, Contractor shall inspect such other work and promptly report to
Engineer in writing any delays, defects, or deficiencies in such other work that render
it unavailable or unsuitable for the proper execution and results of Contractor’'s Work.
Contractor’s failure to so report will constitute an acceptance of such other work as fit
and proper for integration with Contractor's Work except for latent defects and
deficiencies in such other work.

The provisions of this article are not applicable to work that is performed by third-party
utilities or other third-party entities without a contract with Owner, or that is performed
without having been arranged by Owner. If such work occurs, then any related delay,
disruption, or interference incurred by Contractor is governed by the provisions of
Paragraph 4.05.C.3.

8.02  Coordination

A.

If Owner intends to contract with others for the performance of other work at or adjacent
to the Site, to perform other work at or adjacent to the Site with Owner’s employees,
or to arrange to have utility owners perform work at or adjacent to the Site, the following
will be set forth in the Supplementary Conditions or provided to Contractor prior to the
start of any such other work:

1. The identity of the individual or entity that will have authority and
responsibility for coordination of the activities among the various contractors;

2. An itemization of the specific matters to be covered by such authority and
responsibility; and

3. The extent of such authority and responsibilities.

Unless otherwise provided in the Supplementary Conditions, Owner shall have sole
authority and responsibility for such coordination.

8.03 Legal Relationships

A.

If, in the course of performing other work for Owner at or adjacent to the Site, the
Owner’s employees, any other contractor working for Owner, or any utility owner that
Owner has arranged to perform work, causes damage to the Work or to the property of
Contractor or its Subcontractors, or delays, disrupts, interferes with, or increases the
scope or cost of the performance of the Work, through actions or inaction, then
Contractor shall be entitled to an equitable adjustment in the Contract Price or the
Contract Times. Contractor must submit any Change Proposal seeking an equitable
adjustment in the Contract Price or the Contract Times under this paragraph within 30
days of the damaging, delaying, disrupting, or interfering event. The entitlement to, and
extent of, any such equitable adjustment will take into account information (if any)
regarding such other work that was provided to Contractor in the Contract Documents
prior to the submittal of the Bid or the final negotiation of the terms of the
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Contract, and any remedies available to Contractor under Laws or Regulations
concerning utility action or inaction. When applicable, any such equitable adjustment
in Contract Price will be conditioned on Contractor assigning to Owner all Contractor’s
rights against such other contractor or utility owner with respect to the damage, delay,
disruption, or interference that is the subject of the adjustment. Contractor’s entitlement
to an adjustment of the Contract Times or Contract Price is subject to the provisions
of Paragraphs 4.05.D and 4.05.E.

Contractor shall take reasonable and customary measures to avoid damaging,
delaying, disrupting, or interfering with the work of Owner, any other contractor, or any
utility owner performing other work at or adjacent to the Site.

1. If Contractor fails to take such measures and as a result damages, delays, disrupts,
or interferes with the work of any such other contractor or utility owner, then Owner
may impose a set-off against payments due Contractor, and assign to such other
contractor or utility owner the Owner’s contractual rights against Contractor with
respect to the breach of the obligations set forth in this Paragraph 8.03.B.

2. When Owner is performing other work at or adjacent to the Site with Owner’s
employees, Contractor shall be liable to Owner for damage to such other work, and
for the reasonable direct delay, disruption, and interference costs incurred by
Owner as a result of Contractor’s failure to take reasonable and customary
measures with respect to Owner’s other work. In response to such damage, delay,
disruption, or interference, Owner may impose a set-off against payments due
Contractor.

If Contractor damages, delays, disrupts, or interferes with the work of any other
contractor, or any utility owner performing other work at or adjacent to the Site, through
Contractor’s failure to take reasonable and customary measures to avoid such
impacts, or if any claim arising out of Contractor’s actions, inactions, or negligence in
performance of the Work at or adjacent to the Site is made by any such other contractor
or utility owner against Contractor, Owner, or Engineer, then Contractor shall (1)
promptly attempt to settle the claim as to all parties through negotiations with such
other contractor or utility owner, or otherwise resolve the claim by arbitration or other
dispute resolution proceeding or at law, and (2) INDEMNIFY AND HOLD HARMLESS
OWNER AND ENGINEER, AND THE OFFICERS, DIRECTORS, MEMBERS,
PARTNERS, EMPLOYEES, AGENTS, CONSULTANTS AND SUBCONTRACTORS
OF EACH AND ANY OF THEM FROM AND AGAINST ANY SUCH CLAIMS, AND
AGAINST ALL COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT
LIMITED TO ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS,
ATTORNEYS, AND OTHER PROFESSIONALS AND ALL COURT OR
ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR
RELATING TO SUCH DAMAGE, DELAY, DISRUPTION, OR INTERFERENCE.

ARTICLE 9—OWNER’S RESPONSIBILITIES

9.01

9.02

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue all

communications to Contractor through Engineer.

Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer, provided
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replacement engineer’s status under the Contract Documents will be that of the former
Engineer.
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9.03  Furnish Data

A. Owner shall promptly furnish the data required of Owner under the Contract Documents.
9.04 Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the Agreement.
9.05 Lands and Easements; Reports, Tests, and Drawings

A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph 5.01.

B. Owner’s duties with respect to providing engineering surveys to establish reference
points are set forth in Paragraph 4.03.

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of
reports of explorations and tests of conditions at the Site, and drawings of physical
conditions relating to existing surface or subsurface structures at the Site.

9.06 Insurance

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and
property insurance are set forth in Article 6.

9.07 Change Orders
A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.
9.08 Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set
forth in Paragraph 14.02.B.

9.09 Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be
responsible for, Contractor’'s means, methods, techniques, sequences, or procedures
of construction, or the safety precautions and programs incident thereto, or for any
failure of Contractor to comply with Laws and Regulations applicable to the
performance of the Work. Owner will not be responsible for Contractor’s failure to
perform the Work in accordance with the Contract Documents.

9.10 Undisclosed Hazardous Environmental Condition

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition
is set forth in Paragraph 5.06.

9.11 Evidence of Financial Arrangements

A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that
financial arrangements have been made to satisfy Owner’s obligations under the
Contract (including obligations under proposed changes in the Work).

9.12  Safety Programs

A. While at the Site, Owner's employees and representatives shall comply with the
specific applicable requirements of Contractor’s safety programs of which Owner has
been informed.

B. Owner shall furnish copies of any applicable Owner safety programs to Contractor.
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ARTICLE 10—ENGINEER’S STATUS DURING CONSTRUCTION

10.01 Owner’s Representative

A. Engineer will be Owner’s representative during the construction period. The duties and

responsibilities and the limitations of authority of Engineer as Owner’s representative
during construction are set forth in the Contract.

10.02 Visits to Site

A.

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe, as an experienced
and qualified design professional, the progress that has been made and the quality of
the various aspects of Contractor's executed Work. Based on information obtained
during such visits and observations, Engineer, for the benefit of Owner, will determine,
in general, if the Work is proceeding in accordance with the Contract Documents.
Engineer will not be required to make exhaustive or continuous inspections on the Site
to check the quality or quantity of the Work. Engineer’s efforts will be directed toward
providing for Owner a greater degree of confidence that the completed Work will
conform generally to the Contract Documents. On the basis of such visits and
observations, Engineer will keep Owner informed of the progress of the Work and will
endeavor to guard Owner against defective Work.

Engineer’s visits and observations are subject to all the limitations on Engineer’'s
authority and responsibility set forth in Paragraph 10.07. Particularly, but without
limitation, during or as a result of Engineer’s visits or observations of Contractor’s
Work, Engineer will not supervise, direct, control, or have authority over or be
responsible for Contractor's means, methods, techniques, sequences, or procedures
of construction, or the safety precautions and programs incident thereto, or for any
failure of Contractor to comply with Laws and Regulations applicable to the
performance of the Work.

10.03 Resident Project Representative

A.

If Owner and Engineer have agreed that Engineer will furnish a Resident Project
Representative to represent Engineer at the Site and assist Engineer in observing the
progress and quality of the Work, then the authority and responsibilities of any such
Resident Project Representative will be as provided in the Supplementary Conditions,
and limitations on the responsibilities thereof will be as provided in the Supplementary
Conditions and in Paragraph 10.07.

If Owner designates an individual or entity who is not Engineer’s consultant, agent, or
employee to represent Owner at the Site, then the responsibilities and authority of
such individual or entity will be as provided in the Supplementary Conditions.

10.04 Engineer’s Authority

A.
B.
C.

Engineer has the authority to reject Work in accordance with Article 14.
Engineer’s authority as to Submittals is set forth in Paragraph 7.16.

Engineer’s authority as to design drawings, calculations, specifications, certifications
and other Submittals from Contractor in response to Owner’s delegation (if any) to
Contractor of professional design services, is set forth in Paragraph 7.19.

Engineer’s authority as to changes in the Work is set forth in Article 11.
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10.05

10.06

10.07

10.08

E.

Engineer’s authority as to Applications for Payment is set forth in Article 15.

Determinations for Unit Price Work

A.

Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor as set forth in Paragraph 13.03.

Decisions on Requirements of Contract Documents and Acceptability of Work

A

Engineer will render decisions regarding the requirements of the Contract Documents,
and judge the acceptability of the Work, pursuant to the specific procedures set forth
herein for initial interpretations, Change Proposals, and acceptance of the Work. In
rendering such decisions and judgments, Engineer will not show partiality to Owner or
Contractor, and will not be liable to Owner, Contractor, or others in connection with
any proceedings, interpretations, decisions, or judgments conducted or rendered in
good faith.

Limitations on Engineer’s Authority and Responsibilities

A.

Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to
exercise or not exercise such authority or responsibility or the undertaking, exercise,
or performance of any authority or responsibility by Engineer, will create, impose, or
give rise to any duty in contract, tort, or otherwise owed by Engineer to Contractor, any
Subcontractor, any Supplier, any other individual or entity, or to any surety for or
employee or agent of any of them.

Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or for any failure of Contractor
to comply with Laws and Regulations applicable to the performance of the Work.
Engineer will not be responsible for Contractor’'s failure to perform the Work in
accordance with the Contract Documents.

Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the
Work.

Engineer's review of the final Application for Payment and accompanying
documentation, and all maintenance and operating instructions, schedules,
guarantees, bonds, certificates of inspection, tests and approvals, and other
documentation required to be delivered by Contractor under Paragraph 15.06.A, will
only be to determine generally that their content complies with the requirements of,
and in the case of certificates of inspections, tests, and approvals, that the results
certified indicate compliance with the Contract Documents.

The limitations upon authority and responsibility set forth in this Paragraph 10.07 also
apply to the Resident Project Representative, if any.

Compliance with Safety Program

A.

While at the Site, Engineer's employees and representatives will comply with the
specific applicable requirements of Owner’s and Contractor’s safety programs of which
Engineer has been informed.
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ARTICLE 11—CHANGES TO THE CONTRACT

11.01 Amending and Supplementing the Contract

A. The Contract may be amended or supplemented by a Change Order, a Work Change

C.

Directive, or a Field Order.

If an amendment or supplement to the Contract includes a change in the Contract
Price or the Contract Times, such amendment or supplement must be set forth in a
Change Order.

All changes to the Contract that involve (1) the performance or acceptability of the Work,
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3) other
engineering or technical matters, must be supported by Engineer’s recommendation.
Owner and Contractor may amend other terms and conditions of the Contract without

the recommendation of the Engineer.

11.02 Change Orders

A. Owner and Contractor shall execute appropriate Change Orders covering:

B.

1. Changes in Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;

2. Changes in Contract Price resulting from an Owner set-off, unless Contractor has
duly contested such set-off;

3. Changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.05,
(b) required because of Owner’s acceptance of defective Work under Paragraph
14.04 or Owner’s correction of defective Work under Paragraph 14.07, or (c)
agreed to by the parties, subject to the need for Engineer’'s recommendation if the
change in the Work involves the design (as set forth in the Drawings,
Specifications, or otherwise) or other engineering or technical matters; and

4. Changes that embody the substance of any final and binding results under:
Paragraph 11.03.B, resolving the impact of a Work Change Directive; Paragraph
11.09, concerning Change Proposals; Article 12, Claims; Paragraph 13.02.D, final
adjustments resulting from allowances; Paragraph 13.03.D, final adjustments
relating to determination of quantities for Unit Price Work; and similar provisions.

If Owner or Contractor refuses to execute a Change Order that is required to be
executed under the terms of Paragraph 11.02.A, it will be deemed to be of full force
and effect, as if fully executed.

11.03 Work Change Directives

A.

A Work Change Directive will not change the Contract Price or the Contract Times but
is evidence that the parties expect that the modification ordered or documented by a
Work Change Directive will be incorporated in a subsequently issued Change Order,
following negotiations by the parties as to the Work Change Directive’s effect, if any,
on the Contract Price and Contract Times; or, if negotiations are unsuccessful, by a
determination under the terms of the Contract Documents governing adjustments,
expressly including Paragraph 11.07 regarding change of Contract Price.

EJCDC® C-700, Standard General Conditions of the Construction Contract.

Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved.
Section 00 72 00 Page 61 of 70



11.04

11.05

11.06

11.07

B.

If Owner has issued a Work Change Directive and:

1. Contractor believes that an adjustment in Contract Times or Contract Price is
necessary, then Contractor shall submit any Change Proposal seeking such an
adjustment no later than 30 days after the completion of the Work set out in the
Work Change Directive.

2. Owner believes that an adjustment in Contract Times or Contract Price is
necessary, then Owner shall submit any Claim seeking such an adjustment no
later than 60 days after issuance of the Work Change Directive.

Field Orders

A.

Engineer may authorize minor changes in the Work if the changes do not involve an
adjustment in the Contract Price or the Contract Times and are compatible with the
design concept of the completed Project as a functioning whole as indicated by the
Contract Documents. Such changes will be accomplished by a Field Order and will be
binding on Owner and also on Contractor, which shall perform the Work involved
promptly.

If Contractor believes that a Field Order justifies an adjustment in the Contract Price
or Contract Times, then before proceeding with the Work at issue, Contractor shall
submit a Change Proposal as provided herein.

Owner-Authorized Changes in the Work

A.

Without invalidating the Contract and without notice to any surety, Owner may, at any
time or from time to time, order additions, deletions, or revisions in the Work. Changes
involving the design (as set forth in the Drawings, Specifications, or otherwise) or other
engineering or technical matters will be supported by Engineer’'s recommendation.

Such changes in the Work may be accomplished by a Change Order, if Owner and
Contractor have agreed as to the effect, if any, of the changes on Contract Times or
Contract Price; or by a Work Change Directive. Upon receipt of any such document,
Contractor shall promptly proceed with the Work involved; or, in the case of a deletion
in the Work, promptly cease construction activities with respect to such deleted Work.
Added or revised Work must be performed under the applicable conditions of the
Contract Documents.

Nothing in this Paragraph 11.05 obligates Contractor to undertake work that Contractor
reasonably concludes cannot be performed in a manner consistent with Contractor’s
safety obligations under the Contract Documents or Laws and Regulations.

Unauthorized Changes in the Work

A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of
the Contract Times with respect to any work performed that is not required by the
Contract Documents, as amended, modified, or supplemented, except in the case of
an emergency as provided in Paragraph 7.15 or in the case of uncovering Work
as provided in Paragraph 14.05.C.2.

Change of Contract Price

A.

The Contract Price may only be changed by a Change Order. Any Change Proposal
for an adjustment in the Contract Price must comply with the provisions of Paragraph
11.09. Any Claim for an adjustment of Contract Price must comply with the provisions
of Article 12.
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B. An adjustment in the Contract Price will be determined as follows:
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1. Where the Work involved is covered by unit prices contained in the Contract
Documents, then by application of such unit prices to the quantities of the items
involved (subject to the provisions of Paragraph 13.03);

2. Where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum (which may include an allowance
for overhead and profit not necessarily in accordance with Paragraph 11.07.C.2);
or

3. Where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then
on the basis of the Cost of the Work (determined as provided in Paragraph 13.01)
plus a Contractor's fee for overhead and profit (determined as provided in
Paragraph 11.07.C).

C. Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit will be
determined as follows:

1. A mutually acceptable fixed fee; or

2. If afixed fee is not agreed upon, then a fee based on the following percentages of
the various portions of the Cost of the Work:

a. Forcostsincurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s
fee will be 15 percent;

b. For costs incurred under Paragraph 13.01.B.3, the Contractor’s fee will be 5 percent;

c. Where one or more tiers of subcontracts are on the basis of Cost of the Work
plus a fee and no fixed fee is agreed upon, the intent of Paragraphs 11.07.C.2.a
and 11.07.C.2.b is that the Contractor’s fee will be based on: (1) a fee of 15
percent of the costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2 by the
Subcontractor that actually performs the Work, at whatever tier, and (2) with
respect to Contractor itself and to any Subcontractors of a tier higher than that
of the Subcontractor that actually performs the Work, a fee of 5 percent of the
amount (fee plus underlying costs incurred) attributable to the next lower tier
Subcontractor; provided, however, that for any such subcontracted Work the
maximum total fee to be paid by Owner will be no greater than 27 percent of
the costs incurred by the Subcontractor that actually performs the Work;

d. No fee will be payable on the basis of costs itemized under Paragraphs
13.01.B.4, 13.01.B.5, and 13.01.C;

e. The amount of credit to be allowed by Contractor to Owner for any change
which results in a net decrease in Cost of the Work will be the amount of the
actual net decrease in Cost of the Work and a deduction of an additional
amount equal to 5 percent of such actual net decrease in Cost of the Work;
and

f.  When both additions and credits are involved in any one change or Change
Proposal, the adjustment in Contractor’s fee will be computed by determining
the sum of the costs in each of the cost categories in Paragraph 13.01.B
(specifically, payroll costs, Paragraph 13.01.B.1; incorporated materials
and equipment costs, Paragraph 13.01.B.2; Subcontract costs, Paragraph
13.01.B.3; special consultants costs, Paragraph 13.01.B.4; and other costs,
Paragraph 13.01.B.5) and applylng to each such cost category sum the
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11.08 Change of Contract Times

A. The Contract Times may only be changed by a Change Order. Any Change Proposal
for an adjustment in the Contract Times must comply with the provisions of Paragraph
11.09. Any Claim for an adjustment in the Contract Times must comply with the
provisions of Article 12.

B. Delay, disruption, and interference in the Work, and any related changes in Contract
Times, are addressed in and governed by Paragraph 4.05.

11.09 Change Proposals

A. Purpose and Content. Contractor shall submit a Change Proposal to Engineer to
request an adjustment in the Contract Times or Contract Price; contest an initial
decision by Engineer concerning the requirements of the Contract Documents or
relating to the acceptability of the Work under the Contract Documents; challenge a
set-off against payment due; or seek other relief under the Contract. The Change
Proposal will specify any proposed change in Contract Times or Contract Price, or
other proposed relief, and explain the reason for the proposed change, with citations
to any governing or applicable provisions of the Contract Documents. Each Change
Proposal will address only one issue, or a set of closely related issues.

B. Change Proposal Procedures

1. Submittal: Contractor shall submit each Change Proposal to Engineer within 30
days after the start of the event giving rise thereto, or after such initial decision.

2. Supporting Data: The Contractor shall submit supporting data, including the
proposed change in Contract Price or Contract Time (if any), to the Engineer
and Owner within 15 days after the submittal of the Change Proposal.

a. Change Proposals based on or related to delay, interruption, or interference
must comply with the provisions of Paragraphs 4.05.D and 4.05.E.

b. Change proposals related to a change of Contract Price must include full and
detailed accounts of materials incorporated into the Work and labor and
equipment used for the subject Work.

The supporting data must be accompanied by a written statement that the
supporting data are accurate and complete, and that any requested time or price
adjustment is the entire adjustment to which Contractor believes it is entitled as a
result of said event.

3. Engineer’s Initial Review: Engineer will advise Owner regarding the Change
Proposal, and consider any comments or response from Owner regarding the
Change Proposal. If in its discretion Engineer concludes that additional supporting
data is needed before conducting a full review and making a decision regarding
the Change Proposal, then Engineer may request that Contractor submit such
additional supporting data by a date specified by Engineer, prior to Engineer
beginning its full review of the Change Proposal.

4. Engineer’s Full Review and Action on the Change Proposal: Upon receipt of
Contractor’'s supporting data (including any additional data requested by
Engineer), Engineer will conduct a full review of each Change Proposal and, within
30 days after such receipt of the Contractor’s supporting data, either approve the
Change Proposal in whole, deny it in whole, or approve it in part and deny it in part.
Such actions must be in writing, with a copy provided to Owner and Contractor. If
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Engineer does not take action on the Change
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Proposal within 30 days, then either Owner or Contractor may at any time
thereafter submit a letter to the other party indicating that as a result of Engineer’s
inaction the Change Proposal is deemed denied, thereby commencing the time for
appeal of the denial under Article 12.

Binding Decision: Engineer's decision is final and binding upon Owner and
Contractor, unless Owner or Contractor appeals the decision by filing a Claim
under Article 12.

C. Resolution of Certain Change Proposals: If the Change Proposal does not involve the
design (as set forth in the Drawings, Specifications, or otherwise), the acceptability of

the

Work, or other engineering or technical matters, then Engineer will notify the

parties in writing that the Engineer is unable to resolve the Change Proposal. For
purposes of further resolution of such a Change Proposal, such notice will be deemed
a denial, and Contractor may choose to seek resolution under the terms of Article 12.

D. Post-Completion: Contractor shall not submit any Change Proposals after Engineer
issues a written recommendation of final payment pursuant to Paragraph 15.06.B.

11.10 Notification to Surety

A. If the provisions of any bond require notice to be given to a surety of any change
affecting the general scope of the Work or the provisions of the Contract Documents
(including, but not limited to, Contract Price or Contract Times), the giving of any such
notice will be Contractor’s responsibility. The amount of each applicable bond will be
adjusted to reflect the effect of any such change.

ARTICLE 12—CLAIMS

12.01 Claims

A. Claims Process: The following disputes between Owner and Contractor are subject to

the
1.
2.

Claims process set forth in this article:
Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;

Owner demands for adjustments in the Contract Price or Contract Times, or other
relief under the Contract Documents;

Disputes that Engineer has been unable to address because they do not involve the
design (as set forth in the Drawings, Specifications, or otherwise), the acceptability
of the Work, or other engineering or technical matters; and

Subject to the waiver provisions of Paragraph 15.07, any dispute arising after
Engineer has issued a written recommendation of final payment pursuant to
Paragraph 15.06.B.

B. Submittal of Claim: The party submitting a Claim shall deliver it directly to the other
party to the Contract promptly (but in no event later than 30 days) after the start of the
event giving rise thereto; in the case of appeals regarding Change Proposals within 30
days of the decision under appeal. The party submitting the Claim shall also furnish a
copy to the Engineer, for its information only. The responsibility to substantiate a Claim
rests with the party making the Claim. In the case of a Claim by Contractor seeking an
increase in the Contract Times or Contract Price, Contractor shall certify that the Claim
is made in good faith, that the supporting data are accurate and complete, and that to

the

best of Contractor’s knowledge
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and belief the amount of time or money requested accurately reflects the full amount
to which Contractor is entitled.

C. Review and Resolution: The party receiving a Claim shall review it thoroughly, giving
full consideration to its merits. The two parties shall seek to resolve the Claim through
the exchange of information and direct negotiations. The parties may extend the time
for resolving the Claim by mutual agreement. All actions taken on a Claim will be stated
in writing and submitted to the other party, with a copy to Engineer.

D. Mediation

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree
to mediation of the underlying dispute. The agreement to mediate will stay the
Claim submittal and response process.

2. If Owner and Contractor agree to mediation, then after 60 days from such
agreement, either Owner or Contractor may unilaterally terminate the mediation
process, and the Claim submittal and decision process will resume as of the date
of the termination. If the mediation proceeds but is unsuccessful in resolving the
dispute, the Claim submittal and decision process will resume as of the date of the
conclusion of the mediation, as determined by the mediator.

3. Owner and Contractor shall each pay one-half of the mediator’s fees and costs.

E. Partial Approval: If the party receiving a Claim approves the Claim in part and denies it
in part, such action will be final and binding unless within 30 days of such action the
other party invokes the procedure set forth in Article 17 for final resolution of disputes.

F. Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the
Claim may deny it by giving written notice of denial to the other party. If the receiving
party does not take action on the Claim within 90 days, then either Owner or Contractor
may at any time thereafter submit a letter to the other party indicating that as a result
of the inaction, the Claim is deemed denied, thereby commencing the time for appeal
of the denial. A denial of the Claim will be final and binding unless within 30 days of
the denial the other party invokes the procedure set forth in Article 17 for the final
resolution of disputes.

G. Final and Binding Results: If the parties reach a mutual agreement regarding a Claim,
whether through approval of the Claim, direct negotiations, mediation, or otherwise; or
if a Claim is approved in part and denied in part, or denied in full, and such actions
become final and binding; then the results of the agreement or action on the Claim will
be incorporated in a Change Order or other written document to the extent they affect
the Contract, including the Work, the Contract Times, or the Contract Price.

ARTICLE 13—COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01 Cost of the Work

A. Purposes for Determination of Cost of the Work: The term Cost of the Work means the
sum of all costs necessary for the proper performance of the Work at issue, as further
defined below. The provisions of this Paragraph 13.01 are used for two distinct
purposes:

1. To determine Cost of the Work when Cost of the Work is a component of the
Contract Price, under cost-plus-fee, time-and-materials, or other cost-based terms;
or
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2.

When needed to determine the value of a Change Order, Change Proposal, Claim,
set-off, or other adjustment in Contract Price. When the value of any such
adjustment is determined on the basis of Cost of the Work, Contractor is entitled
only to those additional or incremental costs required because of the change in the
Work or because of the event giving rise to the adjustment.

B. Costs Included: Except as otherwise may be agreed to in writing by Owner, costs
included in the Cost of the Work will be in amounts no higher than those commonly
incurred in the locality of the Project, will not include any of the costs itemized in
Paragraph 13.01.C, and will include only the following items:

1.

Payroll costs for employees in the direct employ of Contractor in the performance
of the Work under schedules of job classifications agreed upon by Owner and
Contractor in advance of the subject Work. Such employees include, without
limitation, superintendents, foremen, safety managers, safety representatives, and
other personnel employed full time on the Work. Payroll costs for employees not
employed full time on the Work will be apportioned on the basis of their time spent
on the Work. Payroll costs include, but are not limited to, salaries and wages plus
the cost of fringe benefits, which include social security contributions,
unemployment, excise, and payroll taxes, workers’ compensation, health and
retirement benefits, sick leave, and vacation and holiday pay applicable thereto.
The expenses of performing Work outside of regular working hours, on Saturday,
Sunday, or legal holidays, will be included in the above to the extent authorized by
Owner.

Cost of all materials and equipment furnished and incorporated in the Work,
including costs of transportation and storage thereof, and Suppliers’ field services
required in connection therewith. All cash discounts accrue to Contractor unless
Owner deposits funds with Contractor with which to make payments, in which case
the cash discounts will accrue to Owner. All trade discounts, rebates, and refunds
and returns from sale of surplus materials and equipment will accrue to Owner,
and Contractor shall make provisions so that they may be obtained.

Payments made by Contractor to Subcontractors for Work performed by
Subcontractors. If required by Owner, Contractor shall obtain competitive bids from
subcontractors acceptable to Owner and Contractor and shall deliver such bids to
Owner, which will then determine, with the advice of Engineer, which bids, if any,
will be acceptable. If any subcontract provides that the Subcontractor is to be paid
on the basis of Cost of the Work plus a fee, the Subcontractor’'s Cost of the Work
and fee will be determined in the same manner as Contractor’'s Cost of the Work
and fee as provided in this Paragraph 13.01.

Costs of special consultants (including but not limited to engineers, architects,
testing laboratories, surveyors, attorneys, and accountants) employed or retained
for services specifically related to the Work.

Other costs consisting of the following:

a. The proportion of necessary transportation, travel, and subsistence expenses
of Contractor’s employees incurred in discharge of duties connected with the
Work.

b. Cost, including transportation and maintenance, of all materials, supplies,
equipment, machinery, appliances, office, and temporary facilities at the
Site, which are
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consumed in the performance of the Work, and cost, less market value, of such
items used but not consumed which remain the property of Contractor.

1) In establishing included costs for materials such as scaffolding, plating, or
sheeting, consideration will be given to the actual or the estimated life of
the material for use on other projects; or rental rates may be established on
the basis of purchase or salvage value of such items, whichever is less.
Contractor will not be eligible for compensation for such items in an amount
that exceeds the purchase cost of such item.

c. Construction Equipment Rental

1) Rentals of all construction equipment and machinery, and the parts thereof,
in accordance with rental agreements approved by Owner as to price
(including any surcharge or special rates applicable to overtime use of the
construction equipment or machinery), and the costs of transportation,
loading, unloading, assembly, dismantling, and removal thereof. All such
costs will be in accordance with the terms of said rental agreements. The
rental of any such equipment, machinery, or parts must cease when the
use thereof is no longer necessary for the Work.

2) Costs for equipment and machinery owned by Contractor or a Contractor-
related entity will be paid at a rate shown for such equipment in the
equipment rental rate book specified in the Supplementary Conditions. An
hourly rate will be computed by dividing the monthly rates by 176. These
computed rates will include all operating costs.

3) With respect to Work that is the result of a Change Order, Change
Proposal, Claim, set-off, or other adjustment in Contract Price (“changed
Work”), included costs will be based on the time the equipment or
machinery is in use on the changed Work and the costs of transportation,
loading, unloading, assembly, dismantling, and removal when directly
attributable to the changed Work. The cost of any such equipment or
machinery, or parts thereof, must cease to accrue when the use thereof is
no longer necessary for the changed Work.

d. Sales, consumer, use, and other similar taxes related to the Work, and for
which Contractor is liable, as imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence of Contractor, any
Subcontractor, or anyone directly or indirectly employed by any of them or for
whose acts any of them may be liable, and royalty payments and fees for
permits and licenses.

f. Losses and damages (and related expenses) caused by damage to the Work,
not compensated by insurance or otherwise, sustained by Contractor in
connection with the performance of the Work (except losses and damages
within the deductible amounts of builder’s risk or other property insurance
established in accordance with Paragraph 6.04), provided such losses and
damages have resulted from causes other than the negligence of Contractor,
any Subcontractor, or anyone directly or indirectly employed by any of them or
for whose acts any of them may be liable. Such losses include settlements
made with the written consent and approval of Owner. No such losses,
damages, and expenses will be included in the Cost of the Work for the
purpose of determining Contractor’s fee.
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g. The cost of utilities, fuel, and sanitary facilities at the Site.

Minor expenses such as communication service at the Site, express and
courier services, and similar petty cash items in connection with the Work.

i. The costs of premiums for all bonds and insurance that Contractor is required
by the Contract Documents to purchase and maintain.

C. Costs Excluded: The term Cost of the Work does not include any of the following items:

1. Payroll costs and other compensation of Contractor's officers, executives,
principals, general managers, engineers, architects, estimators, attorneys,
auditors, accountants, purchasing and contracting agents, expediters,
timekeepers, clerks, and other personnel employed by Contractor, whether at the
Site or in Contractor’s principal or branch office for general administration of the
Work and not specifically included in the agreed upon schedule of job
classifications referred to in Paragraph 13.01.B.1 or specifically covered by
Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are
to be considered administrative costs covered by the Contractor’s fee.

2. The cost of purchasing, renting, or furnishing small tools and hand tools.

3. Expenses of Contractor’s principal and branch offices other than Contractor’s office
at the Site.

4. Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

5. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly
or indirectly employed by any of them or for whose acts any of them may be liable,
including but not limited to, the correction of defective Work, disposal of materials
or equipment wrongly supplied, and making good any damage to property.

6. Expenses incurred in preparing and advancing Claims.

7. Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.

D. Contractor’s Fee
1. When the Work as a whole is performed on the basis of cost-plus-a-fee, then:

a. Contractor’s fee for the Work set forth in the Contract Documents as of the
Effective Date of the Contract will be determined as set forth in the Agreement.

b. for any Work covered by a Change Order, Change Proposal, Claim, set-off, or
other adjustment in Contract Price on the basis of Cost of the Work, Contractor’'s
fee will be determined as follows:

1) When the fee for the Work as a whole is a percentage of the Cost of the
Work, the fee will automatically adjust as the Cost of the Work changes.

2) When the fee for the Work as a whole is a fixed fee, the fee for any additions
or deletions will be determined in accordance with Paragraph 11.07.C.2.

2. When the Work as a whole is performed on the basis of a stipulated sum, or any
other basis other than cost-plus-a-fee, then Contractor’s fee for any Work covered
by a Change
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Order, Change Proposal, Claim, set-off, or other adjustment in Contract Price on
the basis of Cost of the Work will be determined in accordance with Paragraph
11.07.C.2.

E. Documentation and Audit. Whenever the Cost of the Work for any purpose is to be
determined pursuant to this Article 13, Contractor and pertinent Subcontractors will
establish and maintain records of the costs in accordance with generally accepted
accounting practices. Subject to prior written notice, Owner will be afforded reasonable
access, during normal business hours, to all Contractor’s accounts, records, books,
correspondence, instructions, drawings, receipts, vouchers, memoranda, and similar
data relating to the Cost of the Work and Contractor’s fee. Contractor shall preserve all
such documents for a period of three years after the final payment by Owner. Pertinent
Subcontractors will afford such access to Owner, and preserve such documents, to the
same extent required of Contractor.

13.02 Allowances

A. It is understood that Contractor has included in the Contract Price all allowances so
named in the Contract Documents and shall cause the Work so covered to be
performed for such sums and by such persons or entities as may be acceptable to
Owner and Engineer.

B. Cash Allowances: Contractor agrees that:

1. the cash allowances include the cost to Contractor (less any applicable trade
discounts) of materials and equipment required by the allowances to be delivered
at the Site, and all applicable taxes; and

2. Contractor’s costs for unloading and handling on the Site, labor, installation,
overhead, profit, and other expenses contemplated for the cash allowances have
been included in the Contract Price and not in the allowances, and no demand for
additional payment for any of the foregoing will be valid.

C. Owner’s Contingency Allowance: Contractor agrees that an Owner’s contingency
allowance, if any, is for the sole use of Owner to cover unanticipated costs.

D. Prior to final payment, an appropriate Change Order will be issued as recommended
by Engineer to reflect actual amounts due Contractor for Work covered by allowances,
and the Contract Price will be correspondingly adjusted.

13.03 Unit Price Work

A. Where the Contract Documents provide that all or part of the Work is to be Unit Price
Work, initially the Contract Price will be deemed to include for all Unit Price Work an
amount equal to the sum of the unit price for each separately identified item of Unit
Price Work times the estimated quantity of each item as indicated in the Agreement.

B. The estimated quantities of items of Unit Price Work are not guaranteed and are solely
for the purpose of comparison of Bids and determining an initial Contract Price.
Payments to Contractor for Unit Price Work will be based on actual quantities.

C. Each unit price will be deemed to include an amount considered by Contractor to be
adequate to cover Contractor’s overhead and profit for each separately identified item.

D. Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor. Engineer will review with Contractor the Engineer’s
preliminary determ|nat|ons on such matters before renderlng a wrltten deC|S|on
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written decision
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thereon will be final and binding (except as modified by Engineer to reflect changed
factual conditions or more accurate data) upon Owner and Contractor, and the final
adjustment of Contract Price will be set forth in a Change Order, subject to the
provisions of the following paragraph.

E. Adjustments in Unit Price

1. Contractor or Owner shall be entitled to an adjustment in the unit price with respect
to an item of Unit Price Work if:

a. the quantity of the item of Unit Price Work performed by Contractor differs
materially and significantly from the estimated quantity of such item indicated
in the Agreement; and

b. Contractor’s unit costs to perform the item of Unit Price Work have changed
materially and significantly as a result of the quantity change.

2. The adjustment in unit price will account for and be coordinated with any related
changes in quantities of other items of Work, and in Contractor’s costs to perform
such other Work, such that the resulting overall change in Contract Price is
equitable to Owner and Contractor.

3. Adjusted unit prices will apply to all units of that item.

ARTICLE 14—TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR ACCEPTANCE OF
DEFECTIVE WORK

14.01 Access to Work

A. Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction have access to the
Site and the Work at reasonable times for their observation, inspection, and testing.
Contractor shall provide them proper and safe conditions for such access and advise
them of Contractor’s safety procedures and programs so that they may comply with
such procedures and programs as applicable.

14.02 Tests, Inspections, and Approvals

A. Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and
testing personnel to facilitate required inspections and tests.

B. Owner shall retain and pay for the services of an independent inspector, testing
laboratory, or other qualified individual or entity to perform all inspections and tests
expressly required by the Contract Documents to be furnished and paid for by Owner,
except that costs incurred in connection with tests or inspections of covered Work will
be governed by the provisions of Paragraph 14.05.

C. If Laws or Regulations of any public body having jurisdiction require any Work (or part
thereof) specifically to be inspected, tested, or approved by an employee or other
representative of such public body, Contractor shall assume full responsibility for
arranging and obtaining such inspections, tests, or approvals, pay all costs in
connection therewith, and furnish Engineer the required certificates of inspection or
approval.
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D. Contractor shall be responsible for arranging, obtaining, and paying for all
inspections and tests required:

1. by the Contract Documents, unless the Contract Documents expressly
allocate responsibility for a specific inspection or test to Owner;

2. to attain Owner’s and Engineer’s acceptance of materials or equipment
to be incorporated in the Work;

3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other
equipment to be incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval
prior to Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests will be performed by independent inspectors, testing
laboratories, or other qualified individuals or entities acceptable to Owner and
Engineer.

E. Ifthe Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

F. If any Work (or the work of others) that is to be inspected, tested, or approved is
covered by Contractor without written concurrence of Engineer, Contractor shall, if
requested by Engineer, uncover such Work for observation. Such uncovering will be at
Contractor’s expense unless Contractor had given Engineer timely notice of
Contractor’s intention to cover the same and Engineer had not acted with reasonable
promptness in response to such notice.

14.03 Defective Work
A. Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not defective.

B. Engineer’s Authority: Engineer has the authority to determine whether Work is
defective, and to reject defective Work.

C. Notice of Defects: Prompt written notice of all defective Work of which Owner or
Engineer has actual knowledge will be given to Contractor.

D. Correction, or Removal and Replacement. Promptly after receipt of written notice of
defective Work, Contractor shall correct all such defective Work, whether or not
fabricated, installed, or completed, or, if Engineer has rejected the defective Work,
remove it from the Project and replace it with Work that is not defective.

E. Preservation of Warranties: When correcting defective Work, Contractor shall take no
action that would void or otherwise impair Owner’s special warranty and guarantee, if
any, on said Work.

F. Costs and Damages: In addition to its correction, removal, and replacement
obligations with respect to defective Work, Contractor shall pay all claims, costs,
losses, and damages arising out of or relating to defective Work, including but not
limited to the cost of the inspection, testing, correction, removal, replacement, or
reconstruction of such defective Work, fines levied against Owner by governmental
authorities because the Work is defective, and the costs of repair or replacement of
work of others resulting from defective Work. Prior to final payment, if Owner and
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losses, and damages resulting from defective Work, then Owner may impose a
reasonable set-off against payments due under Article 15.

14.04 Acceptance of Defective Work

A.

If, instead of requiring correction or removal and replacement of defective Work,
Owner prefers to accept it, Owner may do so (subject, if such acceptance occurs prior
to final payment, to Engineer’s confirmation that such acceptance is in general accord
with the design intent and applicable engineering principles, and will not endanger
public safety). Contractor shall pay all claims, costs, losses, and damages attributable
to Owner’s evaluation of and determination to accept such defective Work (such costs
to be approved by Engineer as to reasonableness), and for the diminished value of
the Work to the extent not otherwise paid by Contractor. If any such acceptance occurs
prior to final payment, the necessary revisions in the Contract Documents with respect
to the Work will be incorporated in a Change Order. If the parties are unable to agree
as to the decrease in the Contract Price, reflecting the diminished value of Work so
accepted, then Owner may impose a reasonable set-off against payments due under
Article 15. If the acceptance of defective Work occurs after final payment, Contractor
shall pay an appropriate amount to Owner.

14.05 Uncovering Work

A.

Engineer has the authority to require additional inspection or testing of the Work,
whether or not the Work is fabricated, installed, or completed.

If any Work is covered contrary to the written request of Engineer, then Contractor
shall, if requested by Engineer, uncover such Work for Engineer’s observation, and
then replace the covering, all at Contractor’s expense.

If Engineer considers it necessary or advisable that covered Work be observed by
Engineer or inspected or tested by others, then Contractor, at Engineer’s request, shall
uncover, expose, or otherwise make available for observation, inspection, or testing
as Engineer may require, that portion of the Work in question, and provide all
necessary labor, material, and equipment.

1. Ifitis found that the uncovered Work is defective, Contractor shall be responsible
for all claims, costs, losses, and damages arising out of or relating to such
uncovering, exposure, observation, inspection, and testing, and of satisfactory
replacement or reconstruction (including but not limited to all costs of repair or
replacement of work of others); and pending Contractor’s full discharge of this
responsibility the Owner shall be entitled to impose a reasonable set-off against
payments due under Article 15.

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, directly
attributable to such uncovering, exposure, observation, inspection, testing,
replacement, and reconstruction. If the parties are unable to agree as to the amount
or extent thereof, then Contractor may submit a Change Proposal within 30 days
of the determination that the Work is not defective.

14.06 Owner May Stop the Work

A

If the Work is defective, or Contractor fails to supply sufficient skilled workers or
suitable materials or equipment, or fails to perform the Work in such a way that the
completed Work will conform to the Contract Documents, then Owner may order
Contractor to stop the Work,

EJCDC® C-700, Standard General Conditions of the Construction Contract.

Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved.
Section 00 72 00 Page 76 of 70



or any portion thereof, until the cause for such order has been eliminated; however, this
right of Owner to stop the Work will not give rise to any duty on the part of Owner to
exercise this right for the benefit of Contractor, any Subcontractor, any Supplier, any
other individual or entity, or any surety for, or employee or agent of any of them.

14.07 Owner May Correct Defective Work

A. If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace defective Work as required by Engineer,
then Owner may, after 7 days’ written notice to Contractor, correct or remedy any such
deficiency.

B. Inexercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may
exclude Contractor from all or part of the Site, take possession of all or part of the Work
and suspend Contractor’'s services related thereto, and incorporate in the Work all
materials and equipment stored at the Site or for which Owner has paid Contractor but
which are stored elsewhere. Contractor shall allow Owner, Owner’s representatives,
agents and employees, Owner’s other contractors, and Engineer and Engineer’'s
consultants access to the Site to enable Owner to exercise the rights and remedies
under this paragraph.

C. All claims, costs, losses, and damages incurred or sustained by Owner in exercising
the rights and remedies under this Paragraph 14.07 will be charged against Contractor
as set-offs against payments due under Article 15. Such claims, costs, losses and
damages will include but not be limited to all costs of repair, or replacement of work of
others destroyed or damaged by correction, removal, or replacement of Contractor’s
defective Work.

D. Contractor shall not be allowed an extension of the Contract Times because of any
delay in the performance of the Work attributable to the exercise by Owner of Owner’s
rights and remedies under this Paragraph 14.07.

ARTICLE 15—PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

15.01 Progress Payments

A. Basis for Progress Payments: The Schedule of Values established as provided in
Article 2 will serve as the basis for progress payments and will be incorporated into a
form of Application for Payment acceptable to Engineer. Progress payments for Unit
Price Work will be based on the number of units completed during the pay period, as
determined under the provisions of Paragraph 13.03. Progress payments for cost-
based Work will be based on Cost of the Work completed by Contractor during the pay
period.

B. Applications for Payments

1. Atleast 20 days before the date established in the Agreement for each progress
payment (but not more often than once a month), Contractor shall submit to
Engineer for review an Application for Payment filled out and signed by Contractor
covering the Work completed as of the date of the Application and accompanied
by such supporting documentation as is required by the Contract Documents.

2. If payment is requested on the basis of materials and equipment not incorporated
in the Work but delivered and suitably stored at the Site or at another location
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a bill of sale, invoice, copies of subcontract or purchase order payments, or
other documentation
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4.

establishing full payment by Contractor for the materials and equipment; (b) at
Owner’s request, documentation warranting that Owner has received the materials
and equipment free and clear of all Liens; and (c) evidence that the materials and
equipment are covered by appropriate property insurance, a warehouse bond, or
other arrangements to protect Owner’s interest therein, all of which must be
satisfactory to Owner.

Beginning with the second Application for Payment, each Application must include
an affidavit of Contractor stating that all previous progress payments received by
Contractor have been applied to discharge Contractor’s legitimate obligations
associated with prior Applications for Payment.

The amount of retainage with respect to progress payments will be as stipulated
in the Agreement.

C. Review of Applications

1.

Engineer will, within 10 days after receipt of each Application for Payment, including
each resubmittal, either indicate in writing a recommendation of payment and
present the Application to Owner, or return the Application to Contractor indicating
in writing Engineer’s reasons for refusing to recommend payment. In the latter
case, Contractor may make the necessary corrections and resubmit the
Application.

Engineer's recommendation of any payment requested in an Application for
Payment will constitute a representation by Engineer to Owner, based on
Engineer’s observations of the executed Work as an experienced and qualified
design professional, and on Engineer’s review of the Application for Payment and
the accompanying data and schedules, that to the best of Engineer's knowledge,
information and belief:

a. the Work has progressed to the point indicated;

b. the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the
Contract Documents, a final determination of quantities and classifications for
Unit Price Work under Paragraph 13.03, and any other qualifications stated in
the recommendation); and

c. the conditions precedent to Contractor’s being entitled to such payment appear
to have been fulfilled in so far as it is Engineer’s responsibility to observe the
Work.

By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a. inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in
progress, or involved detailed inspections of the Work beyond the
responsibilities specifically assigned to Engineer in the Contract; or

b. there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold
payment to Contractor.
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4. Neither Engineer’s review of Contractor’'s Work for the purposes of recommending
payments nor Engineer's recommendation of any payment, including final
payment, will impose responsibility on Engineer:

a.

b.

to supervise, direct, or control the Work;

for the means, methods, techniques, sequences, or procedures of
construction, or the safety precautions and programs incident thereto;

for Contractor’s failure to comply with Laws and Regulations
applicable to Contractor’s performance of the Work;

to make any examination to ascertain how or for what purposes Contractor
has used the money paid by Owner; or

to determine that title to any of the Work, materials, or equipment has passed
to Owner free and clear of any Liens.

5. Engineer may refuse to recommend the whole or any part of any payment if, in
Engineer’s opinion, it would be incorrect to make the representations to Owner
stated in Paragraph 15.01.C.2.

6. Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s
opinion to protect Owner from loss because:

a.
b.

C.

the Work is defective, requiring correction or replacement;
the Contract Price has been reduced by Change Orders;

Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph
14.04;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or

Engineer has actual knowledge of the occurrence of any of the events that
would constitute a default by Contractor and therefore justify termination for
cause under the Contract Documents.

D. Payment Becomes Due

1. Ten days after presentation of the Application for Payment to Owner with
Engineer’s recommendation, the amount recommended (subject to any Owner set-
offs) will become due, and when due will be paid by Owner to Contractor.

E. Reductions in Payment by Owner

1. In addition to any reductions in payment (set-offs) recommended by Engineer,
Owner is entitled to impose a set-off against payment based on any of the
following:

a.

Claims have been made against Owner based on Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages resulting from Contractor’s conduct in the performance or furnishing
of the Work, including but not limited to claims, costs, losses, or damages from
workplace injuries, adjacent property damage, non-compliance with Laws and
Regulations, and patent infringement;
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b. Contractor has failed to take reasonable and customary measures to avoid
damage, delay, disruption, and interference with other work at or adjacent to
the Site;

c. Contractor has failed to provide and maintain required bonds or insurance;

d. Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

e. Owner has incurred extra charges or engineering costs related to submittal
reviews, evaluations of proposed substitutes, tests and inspections, or return
visits to manufacturing or assembly facilities;

f. The Work is defective, requiring correction or replacement;

g. Owner has been required to correct defective Work in accordance with
Paragraph 14.07, or has accepted defective Work pursuant to Paragraph
14.04;

h. The Contract Price has been reduced by Change Orders;

i. An event has occurred that would constitute a default by Contractor and
therefore justify a termination for cause;

j. Liquidated or other damages have accrued as a result of Contractor’s failure
to achieve Milestones, Substantial Completion, or final completion of the Work;

k. Liens have been filed in connection with the Work, except where Contractor
has delivered a specific bond satisfactory to Owner to secure the satisfaction
and discharge of such Liens; or

l.  Other items entitle Owner to a set-off against the amount recommended.

2. If Owner imposes any set-off against payment, whether based on its own
knowledge or on the written recommendations of Engineer, Owner will give
Contractor immediate written notice (with a copy to Engineer) stating the reasons
for such action and the specific amount of the reduction, and promptly pay
Contractor any amount remaining after deduction of the amount so withheld.
Owner shall promptly pay Contractor the amount so withheld, or any adjustment
thereto agreed to by Owner and Contractor, if Contractor remedies the reasons for
such action. The reduction imposed will be binding on Contractor unless it duly
submits a Change Proposal contesting the reduction.

3. Upon a subsequent determination that Owner’s refusal of payment was not
justified, the amount wrongfully withheld will be treated as an amount due as
determined by Paragraph 15.01.D.1 and subject to interest as provided in the
Agreement.

15.02 Contractor’s Warranty of Title

A. Contractor warrants and guarantees that title to all Work, materials, and equipment
furnished under the Contract will pass to Owner free and clear of (1) all Liens and other
title defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than
7 days after the time of payment by Owner.

15.03 Substantial Completion

A. When Contractor considers the entire Work ready for its intended use Contractor shall
notify Owner and Engineer in writing that the entire Work is substantially complete and
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request that Engineer issue a certificate of Substantial Completion. Contractor shall
at the same time
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submit to Owner and Engineer an initial draft of punch list items to be completed or
corrected before final payment.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make
an inspection of the Work to determine the status of completion. If Engineer does not
consider the Work substantially complete, Engineer will notify Contractor in writing
giving the reasons therefor.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner
a preliminary certificate of Substantial Completion which will fix the date of Substantial
Completion. Engineer shall attach to the certificate a punch list of items to be
completed or corrected before final payment. Owner shall have 7 days after receipt of
the preliminary certificate during which to make written objection to Engineer as to any
provisions of the certificate or attached punch list. If, after considering the objections
to the provisions of the preliminary certificate, Engineer concludes that the Work is not
substantially complete, Engineer will, within 14 days after submission of the
preliminary certificate to Owner, notify Contractor in writing that the Work is not
substantially complete, stating the reasons therefor. If Owner does not object to the
provisions of the certificate, or if despite consideration of Owner’s objections Engineer
concludes that the Work is substantially complete, then Engineer will, within said 14
days, execute and deliver to Owner and Contractor a final certificate of Substantial
Completion (with a revised punch list of items to be completed or corrected) reflecting
such changes from the preliminary certificate as Engineer believes justified after
consideration of any objections from Owner.

At the time of receipt of the preliminary certificate of Substantial Completion, Owner
and Contractor will confer regarding Owner’s use or occupancy of the Work following
Substantial Completion, review the builder’s risk insurance policy with respect to the
end of the builder’s risk coverage, and confirm the transition to coverage of the Work
under a permanent property insurance policy held by Owner. Unless Owner and
Contractor agree otherwise in writing, Owner shall bear responsibility for security,
operation, protection of the Work, property insurance, maintenance, heat, and utilities
upon Owner’s use or occupancy of the Work.

After Substantial Completion the Contractor shall promptly begin work on the punch
list of items to be completed or corrected prior to final payment. In appropriate cases
Contractor may submit monthly Applications for Payment for completed punch list
items, following the progress payment procedures set forth above.

Owner shall have the right to exclude Contractor from the Site after the date of
Substantial Completion subject to allowing Contractor reasonable access to remove
its property and complete or correct items on the punch list.

15.04 Partial Use or Occupancy

A

Prior to Substantial Completion of all the Work, Owner may use or occupy any
substantially completed part of the Work which has specifically been identified in the
Contract Documents, or which Owner, Engineer, and Contractor agree constitutes a
separately functioning and usable part of the Work that can be used by Owner for its
intended purpose without significant interference with Contractor’s performance of the
remainder of the Work, subject to the following conditions:
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1. At any time, Owner may request in writing that Contractor permit Owner to use or
occupy any such part of the Work that Owner believes to be substantially complete.
If and when Contractor agrees that such part of the Work is substantially complete,
Contractor, Owner, and Engineer will follow the procedures of Paragraph 15.03.A
through 15.03.E for that part of the Work.

2. At any time, Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer
to issue a certificate of Substantial Completion for that part of the Work.

3. Within a reasonable time after either such request, Owner, Contractor, and
Engineer shall make an inspection of that part of the Work to determine its status
of completion. If Engineer does not consider that part of the Work to be
substantially complete, Engineer will notify Owner and Contractor in writing giving
the reasons therefor. If Engineer considers that part of the Work to be substantially
complete, the provisions of Paragraph 15.03 will apply with respect to certification
of Substantial Completion of that part of the Work and the division of responsibility
in respect thereof and access thereto.

4. No use or occupancy or separate operation of part of the Work may occur prior to
compliance with the requirements of Paragraph 6.04 regarding builder’s risk or
other property insurance.

15.05 Final Inspection

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof
is complete, Engineer will promptly make a final inspection with Owner and Contractor
and will notify Contractor in writing of all particulars in which this inspection reveals that
the Work, or agreed portion thereof, is incomplete or defective. Contractor shall
immediately take such measures as are necessary to complete such Work or remedy
such deficiencies.

15.06 Final Payment
A. Application for Payment

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all
corrections identified during the final inspection and has delivered, in accordance
with the Contract Documents, all maintenance and operating instructions,
schedules, guarantees, bonds, certificates or other evidence of insurance,
certificates of inspection, annotated record documents (as provided in Paragraph
7.12), and other documents, Contractor may make application for final payment.

2. The final Application for Payment must be accompanied (except as previously
delivered) by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all
Work, materials, and equipment has passed to Owner free and clear of any
Liens or other title defects, or will so pass upon final payment.

d. alist of all duly pending Change Proposals and Claims; and

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Section 00 72 00 Page 84 of 70



e. complete and legally effective releases or waivers (satisfactory to Owner) of all
Lien rights arising out of the Work, and of Liens filed in connection with the
Work.

3. Inlieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as
approved by Owner, Contractor may furnish receipts or releases in full and an
affidavit of Contractor that: (a) the releases and receipts include all labor, services,
material, and equipment for which a Lien could be filed; and (b) all payrolls, material
and equipment bills, and other indebtedness connected with the Work for which
Owner might in any way be responsible, or which might in any way result in liens or
other burdens on Owner's property, have been paid or otherwise satisfied. If any
Subcontractor or Supplier fails to furnish such arelease or receipt in full, Contractor
may furnish a bond or other collateral satisfactory to Owner to indemnify Owner
against any Lien, or Owner at its option may issue joint checks payable to
Contractor and specified Subcontractors and Suppliers.

B. Engineer’s Review of Final Application and Recommendation of Payment: If, on the
basis of Engineer’s observation of the Work during construction and final inspection,
and Engineer's review of the final Application for Payment and accompanying
documentation as required by the Contract Documents, Engineer is satisfied that the
Work has been completed and Contractor’s other obligations under the Contract have
been fulfilled, Engineer will, within 10 days after receipt of the final Application for
Payment, indicate in writing Engineer’'s recommendation of final payment and present
the final Application for Payment to Owner for payment. Such recommendation will
account for any set-offs against payment that are necessary in Engineer’s opinion to
protect Owner from loss for the reasons stated above with respect to progress
payments. Otherwise, Engineer will return the Application for Payment to Contractor,
indicating in writing the reasons for refusing to recommend final payment, in which
case Contractor shall make the necessary corrections and resubmit the Application for
Payment.

C. Notice of Acceptability: In support of its recommendation of payment of the final
Application for Payment, Engineer will also give written notice to Owner and Contractor
that the Work is acceptable, subject to stated limitations in the notice and to the
provisions of Paragraph 15.07.

D. Completion of Work: The Work is complete (subject to surviving obligations) when it is
ready for final payment as established by the Engineer’s written recommendation of
final payment and issuance of notice of the acceptability of the Work.

E. Final Payment Becomes Due: Upon receipt from Engineer of the final Application for
Payment and accompanying documentation, Owner shall set off against the amount
recommended by Engineer for final payment any further sum to which Owner is
entitled, including but not limited to set-offs for liquidated damages and set-offs allowed
under the provisions of this Contract with respect to progress payments. Owner shall
pay the resulting balance due to Contractor within 30 days of Owner’s receipt of the
final Application for Payment from Engineer.

15.07 Waiver of Claims

A. By making final payment, Owner waives its claim or right to liquidated damages or
other damages for late completion by Contractor, except as set forth in an outstanding
Claim, appeal under the provisions of Article 17, set-off, or express reservation of
rights by Owner. Owner reserves all other claims or rights after final payment.
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B.

The acceptance of final payment by Contractor will constitute a waiver by Contractor
of all claims and rights against Owner other than those pending matters that have been
duly submitted as a Claim, or appealed under the provisions of Article 17.

15.08 Correction Period

A

If within one year after the date of Substantial Completion (or such longer period of
time as may be prescribed by the Supplementary Conditions or the terms of any
applicable special guarantee required by the Contract Documents), Owner gives
Contractor written notice that any Work has been found to be defective, or that
Contractor’s repair of any damages to the Site or adjacent areas has been found to be
defective, then after receipt of such notice of defect Contractor shall promptly, without
cost to Owner and in accordance with Owner’s written instructions:

1. correct the defective repairs to the Site or such adjacent areas;
2. correct such defective Work;

3. remove the defective Work from the Project and replace it with Work that is not
defective, if the defective Work has been rejected by Owner, and

4. satisfactorily correct or repair or remove and replace any damage to other Work,
to the work of others, or to other land or areas resulting from the corrective
measures.

Owner shall give any such notice of defect within 60 days of the discovery that such
Work or repairs is defective. If such notice is given within such 60 days but after the
end of the correction period, the notice will be deemed a notice of defective Work
under Paragraph 7.17.B.

If, after receipt of a notice of defect within 60 days and within the correction period,
Contractor does not promptly comply with the terms of Owner’s written instructions, or
in an emergency where delay would cause serious risk of loss or damage, Owner may
have the defective Work corrected or repaired or may have the rejected Work removed
and replaced. Contractor shall pay all costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute resolution costs) arising out of
or relating to such correction or repair or such removal and replacement (including but
not limited to all costs of repair or replacement of work of others). Contractor’s failure
to pay such costs, losses, and damages within 10 days of invoice from Owner will be
deemed the start of an event giving rise to a Claim under Paragraph 12.01.B, such
that any related Claim must be brought within 30 days of the failure to pay.

In special circumstances where a particular item of equipment is placed in continuous
service before Substantial Completion of all the Work, the correction period for that
item may start to run from an earlier date if so provided in the Specifications.

Where defective Work (and damage to other Work resulting therefrom) has been
corrected or removed and replaced under this paragraph, the correction period
hereunder with respect to such Work will be extended for an additional period of one
year after such correction or removal and replacement has been satisfactorily
completed.

Contractor’s obligations under this paragraph are in addition to all other obligations
and warranties. The provisions of this paragraph are not to be construed as a

substitute for, or a waiver of, the provisions of any applicable statute of limitation or
repose
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ARTICLE 16—SUSPENSION OF WORK AND TERMINATION

16.01 Owner May Suspend Work

A. At any time and without cause, Owner may suspend the Work or any portion thereof
for a period of not more than 90 consecutive days by written notice to Contractor and
Engineer. Such notice will fix the date on which Work will be resumed. Contractor shall
resume the Work on the date so fixed. Contractor shall be entitled to an adjustment in
the Contract Price or an extension of the Contract Times directly attributable to any
such suspension. Any Change Proposal seeking such adjustments must be submitted
no later than 30 days after the date fixed for resumption of Work.

16.02 Owner May Terminate for Cause

A

The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1.

3.
4.

Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers
or suitable materials or equipment, or failure to adhere to the Progress Schedule);

Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents;

Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or

Contractor’s repeated disregard of the authority of Owner or Engineer.

If one or more of the events identified in Paragraph 16.02.A occurs, then after giving
Contractor (and any surety) 10 days’ written notice that Owner is considering a
declaration that Contractor is in default and termination of the Contract, Owner may
proceed to:

1.

2.

declare Contractor to be in default, and give Contractor (and any surety) written
notice that the Contract is terminated; and

enforce the rights available to Owner under any applicable performance bond.

Subiject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at
the Site or for which Owner has paid Contractor but which are stored elsewhere, and
complete the Work as Owner may deem expedient.

Owner may not proceed with termination of the Contract under Paragraph 16.02.B if
Contractor within 7 days of receipt of notice of intent to terminate begins to correct its
failure to perform and proceeds diligently to cure such failure.

If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled
to receive any further payment until the Work is completed. If the unpaid balance of
the Contract Price exceeds the cost to complete the Work, including all related claims,
costs, losses, and damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals) sustained by Owner, such
excess will be paid to Contractor. If the cost to complete the Work including such
related claims, costs, losses, and damages exceeds such unpaid balance, Contractor
shall pay the difference to Owner. Such claims, costs, losses, and damages incurred
by Owner will be reviewed by Engineer as to their
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reasonableness and, when so approved by Engineer, incorporated in a Change Order.
When exercising any rights or remedies under this paragraph, Owner shall not be
required to obtain the lowest price for the Work performed.

Where Contractor’s services have been so terminated by Owner, the termination will
not affect any rights or remedies of Owner against Contractor then existing or which
may thereafter accrue, or any rights or remedies of Owner against Contractor or any
surety under any payment bond or performance bond. Any retention or payment of
money due Contractor by Owner will not release Contractor from liability.

If and to the extent that Contractor has provided a performance bond under the
provisions of Paragraph 6.01.A, the provisions of that bond will govern over any
inconsistent provisions of Paragraphs 16.02.B and 16.02.D.

16.03 Owner May Terminate for Convenience

A

Upon 7 days’ written notice to Contractor and Engineer, Owner may, without cause
and without prejudice to any other right or remedy of Owner, terminate the Contract.
In such case, Contractor shall be paid for (without duplication of any items):

1. completed and acceptable Work executed in accordance with the Contract
Documents prior to the effective date of termination, including fair and reasonable
sums for overhead and profit on such Work;

2. expenses sustained prior to the effective date of termination in performing services
and furnishing labor, materials, or equipment as required by the Contract
Documents in connection with uncompleted Work, plus fair and reasonable sums
for overhead and profit on such expenses; and

3. other reasonable expenses directly attributable to termination, including costs
incurred to prepare a termination for convenience cost proposal.

Contractor shall not be paid for any loss of anticipated profits or revenue, post-
termination overhead costs, or other economic loss arising out of or resulting from
such termination.

16.04 Contractor May Stop Work or Terminate

A.

If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted,
or (3) Owner fails for 30 days to pay Contractor any sum finally determined to be due,
then Contractor may, upon 7 days’ written notice to Owner and Engineer, and provided
Owner or Engineer do not remedy such suspension or failure within that time,
terminate the contract and recover from Owner payment on the same terms as
provided in Paragraph 16.03.

In lieu of terminating the Contract and without prejudice to any other right or remedy,
if Engineer has failed to act on an Application for Payment within 30 days after it is
submitted, or Owner has failed for 30 days to pay Contractor any sum finally
determined to be due, Contractor may, 7 days after written notice to Owner and
Engineer, stop the Work until payment is made of all such amounts due Contractor,
including interest thereon. The provisions of this paragraph are not intended to
preclude Contractor from submitting a Change Proposal for an adjustment in Contract
Price or Contract Times or otherwise for expenses or damage directly attributable to
Contractor’s stopping the Work as permitted by this paragraph.
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ARTICLE 17—FINAL RESOLUTION OF DISPUTES

17.01 Methods and Procedures

A. Disputes Subject to Final Resolution: The following disputed matters are subject to
final resolution under the provisions of this article:

1. A timely appeal of an approval in part and denial in part of a Claim, or of a denial
in full, pursuant to Article 12; and

2. Disputes between Owner and Contractor concerning the Work, or obligations
under the Contract Documents, that arise after final payment has been made.

B. Final Resolution of Disputes: For any dispute subject to resolution under this article,
Owner or Contractor may:

1. elect in writing to invoke the dispute resolution process provided for in the
Supplementary Conditions;

2. agree with the other party to submit the dispute to another dispute resolution
process; or

3. if no dispute resolution process is provided for in the Supplementary Conditions or
mutually agreed to, give written notice to the other party of the intent to submit the
dispute to a court of competent jurisdiction.

ARTICLE 18—MISCELLANEOUS

18.01 Giving Notice

A. Whenever any provision of the Contract requires the giving of written notice to Owner,
Engineer, or Contractor, it will be deemed to have been validly given only if delivered:

1. in person, by a commercial courier service or otherwise, to the recipient’s place of
business;

2. by registered or certified mail, postage prepaid, to the recipient’s place of business; or

3. by e-mail to the recipient, with the words “Formal Notice” or similar in the e-mail’s
subject line.

18.02 Computation of Times

A. When any period of time is referred to in the Contract by days, it will be computed to
exclude the first and include the last day of such period. If the last day of any such
period falls on a Saturday or Sunday or on a day made a legal holiday by the law of
the applicable jurisdiction, such day will be omitted from the computation.

18.03 Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and
remedies available hereunder to the parties hereto are in addition to, and are not to be
construed in any way as a limitation of, any rights and remedies available to any or all
of them which are otherwise imposed or available by Laws or Regulations, by special
warranty or guarantee, or by other provisions of the Contract. The provisions of this
paragraph will be as effective as if
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18.04

18.05

18.06

18.07

18.08

18.09

18.10

repeated specifically in the Contract Documents in connection with each particular
duty, obligation, right, and remedy to which they apply.

Limitation of Damages

A. With respect to any and all Change Proposals, Claims, disputes subject to final
resolution, and other matters at issue, neither Owner nor Engineer, nor any of their
officers, directors, members, partners, employees, agents, consultants, or
subcontractors, shall be liable to Contractor for any claims, costs, losses, or damages
sustained by Contractor on or in connection with any other project or anticipated
project.

No Waiver

A. A party’s non-enforcement of any provision will not constitute a waiver of that provision,
nor will it affect the enforceability of that provision or of the remainder of this Contract.

Survival of Obligations

A. All representations, indemnifications, warranties, and guarantees made in, required
by, or given in accordance with the Contract, as well as all continuing obligations
indicated in the Contract, will survive final payment, completion, and acceptance of the
Work or termination of the Contract or of the services of Contractor.

Controlling Law
A. This Contract is to be governed by the law of the state in which the Project is located.
Assignment of Contract

A. Unless expressly agreed to elsewhere in the Contract, no assignment by a party to
this Contract of any rights under or interests in the Contract will be binding on the other
party without the written consent of the party sought to be bound; and, specifically but
without limitation, money that may become due and money that is due may not be
assigned without such consent (except to the extent that the effect of this restriction
may be limited by law), and unless specifically stated to the contrary in any written
consent to an assignment, no assignment will release or discharge the assignor from
any duty or responsibility under the Contract.

Successors and Assigns

A. Owner and Contractor each binds itself, its successors, assigns, and legal
representatives to the other party hereto, its successors, assigns, and legal
representatives in respect to all covenants, agreements, and obligations contained in
the Contract Documents.

Headings

A. Article and paragraph headings are inserted for convenience only and do not constitute
parts of these General Conditions.
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This document has important legal consequences; consultation with an attorney is encouraged with
respect to its use or modification. This document should be adapted to the particular circumstances of the

contemplated Project and the controlling Laws and Regulations.
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GUIDELINES FOR USE OF EJCDC® C-800,
SUPPLEMENTARY CONDITIONS OF THE CONSTRUCTION
CONTRACT

1.0 PURPOSE AND INTENDED USE OF THE DOCUMENT

1.1 General

The Engineers Joint Contract Documents Committee® (EJCDC®) has prepared and
publishes standard contract forms for construction contracts, as well as bidding-related
documents. The principal forms are listed in Table 1. EJCDC has also prepared other
documents that may be useful in preparing construction contract documents. Some of the
principal ones are listed in Table 2. For the most recent editions of these forms, guides, and
other documents, please refer to EJCDC’s website at www.ejcdc.org.

Table 1—Principal EJCDC Standard Forms for Construction Contracts

Name Number Short Title/Abbreviation
Instructions to Bidders for Construction Contract C-200 Instructions/I
Bid Form for Construction Contract C-410 Bid Form/BF
Agreement between Owner and Contractor for C-520 Stipulated Price Agreement/A
Construction Contract (Stipulated Price)
Agreement between Owner and Contractor for C-525 Cost-Plus Agreement/A
Construction Contract (Cost-Plus-Fee)
Standard General Conditions of the Construction C-700 General Conditions/GC
Contract
Supplementary Conditions of the Construction C-800 Supplementary Conditions/SC
Contract

Table 2—Principal EJCDC Documents Relating to Preparation of Construction Documents

Name Number Short Title

Commentary on the 2018 EJCDC Construction C-001 Commentary

Documents

Uniform Location of Subject Matter N-122 Locator Guide

Bidding Procedures and Construction Contract C-050 Bidding Procedures

Documents

Engineer’s Letter to Owner Requesting Instructions | C-051 Engineer’s Letter to Owner

Concerning Bonds and Insurance Concerning Bonds and
Insurance

Owner's Instructions to Engineer Concerning Bonds | C-052 Owner’s Instructions

and Insurance Concerning Bonds and
Insurance

1.2 Mandatory Supplementary Conditions

A. Several provisions of the General Conditions expressly indicate that essential
Project-specific information will be set out in a corresponding Supplementary
Condition. For example, Paragraph 6.03.A of the General Conditions indicates that
the specific requirements for insurance to be carried by Contractor will be stated in the

EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Guidelines Page 1 of 6


http://www.ejcdc.org/

Supplementary Conditions. Every EJCDC based construction contract should include,
at a minimum, the following Supplementary Conditions, edited for the specific project:
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1.3

1.4

1. Paragraph SC-5.03, concerning reports and drawings of conditions at the Site
that contain Technical Data on whose accuracy the Contractor may rely;

2. Paragraph SC-5.06, disclosing reports and drawings regarding Hazardous
Environmental Conditions at the Site, and identifying any Technical Data in those
reports and drawings on whose accuracy the Contractor may rely;

3. Paragraph SC-6.03, identifying specific insurance coverage requirements; and

4. One of the two alternatives presented in SC-10.03 (either the Engineer will
provide Resident Project Representative services on the Project, with specific
authority and responsibilities, or Engineer will not provide Resident Project
Representative services).

B. Other suggested Supplementary Conditions are mandatory under specific
circumstances: for example, on projects in which the Contractor will be responsible for
compliance with Owner's safety program, SC-7.13 would be mandatory.

C. In describing a Supplementary Condition as “mandatory” EJCDC is indicating that it is
essential to furnish the information that is the subject of the Supplementary Condition;
however, the drafter is not restricted from modifying the wording and content of the
proposed Supplementary Condition as needed.

Relationship of Supplementary Conditions to Other Contract Documents

Supplementary Conditions are modifications to the General Conditions—additions,
deletions, changes. This is as the term is defined by EJCDC and the Construction
Specification Institute (CSI). Other organizations use their supplementary conditions to
modify a broader range of contract documents, such as agreement forms and standard
specifications.

This Guide and the other Construction—-related documents prepared and issued by EJCDC
assume use of the CSI MasterFormat™ concept, which provides an organizational format
for location of all documentary information for a construction project: Bidding
Requirements, contract forms (Agreement, Bonds, and certificates), General Conditions,
Supplementary Conditions, and Specifications. Under the CSI MasterFormat™, the last
grouping, Specifications, is divided into 49 Divisions, the first of which, Division 01, is
entitled “General Requirements.”

The standard fundamental provisions affecting the rights and duties of the parties appear
in the General Conditions. Language to modify the fundamental relationships between the
parties, supplement the framework set forth in the General Conditions, or change the
language of the General Conditions, should appear in the Supplementary Conditions.
Examples of this are a change in Contractor’s Site responsibilities, and a supplemental
clause specifying the details of insurance coverages and limits for the Project.

Price terms, monetary terms such as liquidated damages clauses, and completion dates
should all be set forth in the Agreement (C-520-Stipulated Sum, or C-525-Cost-Plus-Fee),
and should not be included in the Supplementary Conditions.

Arrangement of Subject Matter

This Supplementary Conditions document is arranged in the same order as the 2018 edition
of the General Conditions, and the proposed Supplementary Conditions Paragraphs bear
comparable addresses to those of the General Conditions. A discussion of the purpose
and function of these suggested Supplementary Conditions is included in EJCDC® C-001,
Commentary on the 2018 EJCDC Construction Documents (2018).
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1.5

Use of this Document

The text in this document is suggested contract language for some commonly used
Supplementary Conditions. Most of the suggested Supplementary Conditions are
accompanied by Guidance Notes that discuss the purpose or usage of the Supplementary
Condition. These Guidance Notes are often just the first step in determining whether to use
the Supplementary Condition, and if so whether revisions are needed to suit the specific
project. The drafter should bear in mind that most contractual provisions have important
legal consequences. Consultation with legal counsel before finalization of any amendment
or supplement is recommended.

There may be notes, prompts, or “fill in the blanks” within the text of a suggested
Supplementary Condition. These should be read and followed, then removed when the
document is finalized. See Paragraph 4.0, Finalizing a Specific Project’s Supplementary
Conditions, below.

Many sets of supplementary conditions examined by EJCDC contain typical or
“boilerplate” provisions that have accumulated like moss over the years, appear to have no
practical significance for the particular project, and may produce unintended and surprising
legal consequences. Such provisions are usually there because someone saw similar
terms in other contract documents and it “sounded good.” Selecting contract terms in that
manner is not recommended. Provisions of the Supplementary Conditions should address
a particular point in the General Conditions or cover a particular topic. The Supplementary
Conditions should not be a repository for general language of vague meaning for which
another location cannot be readily found.

This Supplementary Conditions document assumes a general familiarity with the other
Construction Series (C-Series) documents prepared by EJCDC and, when drafting
language, specific attention to them is encouraged. Standard documents or prescribed forms
issued by governmental bodies and other owners may differ materially from the documents
of EJCDC so that careful correlation of any amending or supplementing language is
essential. The practice of stating that any provision in one document that is inconsistent
with another is superseded, or that one document always takes precedence over another
in the event of a conflict in language or requirements, is sometimes necessary, but
generally discouraged. The resulting legal consequences of such provisions are frequently
difficult to decipher and may be very different from what was anticipated.

The EJCDC General Conditions use carefully chosen language and set forth the basic
responsibilities of the parties with respect to fundamental matters and legal consequences.
Their provisions should be altered only where mandated by the specific requirements of a
given project and the consequences of any modification are thoroughly understood.

Caution should be exercised when making any change in the standard documents. They
have been carefully prepared, terms are used uniformly throughout and are consistent with
the terms in other EJCDC documents. Their provisions have been carefully integrated, and
are dependent on one another. A change in one document may necessitate a change in
another, and a change in one paragraph may necessitate a change in other language of
the same document. No change should be made until its full effect on the rest of the
General Conditions and other Contract Documents has been considered.

Lastly, remember that an engineer is neither qualified nor licensed to give advice to others
on the legal consequences of contracts. All of the Contract Documents have important
legal consequences. Similarly, many portions of the documents involve insurance,
bonding, and other
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subjects that are outside the scope of an engineer’s services. Owners are encouraged to
seek the advice of an attorney (and risk managers, insurance consultants, and other
specialists) before accepting any modification of the published forms, before the documents
are sent out for bidding, and most assuredly before signing any agreement.

2.0 STANDARD PREFATORY LANGUAGE AND TRADITIONAL FORMAT FOR
SUPPLEMENTARY CONDITIONS
Suggested format and wording conventions for Supplementary Conditions appear below.
2.1 Table of Contents

The inclusion of a table of contents will benefit the user of the Supplementary
Conditions, especially if additional articles (beyond the 18 Articles of the General
Conditions) are added.

2.2 Pagination

If CSI's MasterFormat™ is being used for the Contract Documents, consult
MasterFormat™ for the appropriate section number and number the pages accordingly.

2.3 Format for Complete Paragraph Change

When completely superseding a paragraph of the General Conditions, the following
example language may be used:

“SC-5.09 Delete Paragraph 5.09.B in its entirety and insert the following in its place:
[Text to be inserted]’
2.4 Format for Change within a Paragraph

When changing language within a paragraph of the General Conditions, the following
example language may be used:

“SC-6.21 Amend the second sentence of Paragraph 6.21.A [to read as follows] [by
striking out the following words]:

[Text to be modified]’
2.5 Format for Additional Language

When adding language to an existing paragraph of the General Conditions, the idea may be
expressed as in the following example:

“SC-9.03 Add the following language at the end of the second sentence of Paragraph 9.03:
[Text to be added]’
26 Format for Additional Paragraph

If it is desired to add a new paragraph to the General Conditions, the thought may be
expressed as in the following example:

“SC-8.06 Add the following new paragraph immediately after Paragraph 8.06.B:
C. [Paragraph text to be added]”
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3.0

4.0

4.1

4.2

ALTERNATIVE FORMAT FOR SUPPLEMENTARY CONDITIONS

Electronic files are commonly used for transmittal and storage of the text of standard
documents. In fact, EJCDC no longer publishes printed documents. Because it is easy to
modify documents electronically, it is increasingly common for practitioners to integrate
the text of desired Supplementary Conditions into the text of the General Conditions. Most
word processing programs have line—out and underlining features that accurately show
deletions, changes, and additions. Users of EJCDC’s General Conditions are contractually
obligated, through the terms of the purchase of the document, to clearly delineate all
changes made to the standard text of the General Conditions to other parties in interest
(for example, if Owner makes changes, Owner should show these changes to prospective
bidders). It would be misleading to users (and a violation of the License Agreement) to
imply or represent that the General Conditions are EJCDC's General Conditions if changes
are not properly and clearly identified during the contract formation process.

FINALIZING A SPECIFIC PROJECT’S SUPPLEMENTARY CONDITIONS

Key Steps

A. Review Paragraphs 1.0, 2.0, and 3.0 above, especially Paragraph 1.5, Use of this Document.

B. Read the Guidance Notes that accompany the proposed Supplementary Conditions.

C. Retain those Supplementary Conditions that are applicable to the specific Project;
revise the standard wording as needed; supply required information such as
insurance policy limits.

D. Delete all proposed Supplementary Conditions that do not apply to the Project and
delete Paragraphs 1.0 through 3.0 and all Guidance Notes.

E. Add any additional Supplementary Conditions specific to the Project.
Check cross—references back to the General Conditions.

G. Delete this Paragraph 4.0 after confirming that Paragraphs 1.0, 2.0 and 3.0, all
Guidance Notes, and all other notes have been removed.

H. Remove the cover pages (title pages).
I.  Update or delete the Table of Contents.
Editing the Supplementary Conditions Text

A. Type in required information as indicated by brackets ([ ]). Bracketed text will usually
provide instructions for what is to be inserted in place of the brackets. Delete the brackets
and change formatting to match surrounding text after the project specific text has
been added, e.g. change “[Project Name]” to “Peach Street Renovation” (without
brackets or bold, or quotation marks).

B. Fillin blanks, if any (more commonly information to be inserted by user will be indicated
by a prompt in brackets, as described in Paragraph A above, rather than by an
underline-style blank).

C. Some Notes to Users are interspersed in the text, usually within brackets. Delete all
“Notes to User” after reviewing each note and taking appropriate action. Delete all
associated numbering and brackets.
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5.0

6.0

7.0

D. Fillin all tables.
ORGANIZATION OF INFORMATION

All parties involved in a construction project benefit significantly from a standardized
approach in the location of subject matter throughout the documents. Experience confirms
the danger of addressing the same subject matter in more than one location; doing so
frequently leads to confusion and unanticipated legal consequences. Careful attention
should be given to the guidance provided in EJCDC® N-122/AIA® A521, Uniform Location
of Subject Matter (2012 Edition) when preparing documents. EJCDC® N-122/AIA® A521
is available at no charge from the EJCDC website, www.ejcdc.org, and from the websites
of EJCDC’s sponsoring organizations.

If CSI MasterFormat™ is used for organizing the Project Manual, consult CSI
MasterFormat™ for the appropriate document number (e.g., under 00 11 00,
Advertisements and Invitations), and accordingly number the document and its pages.

GUIDANCE NOTES AND NOTES TO USER

EJCDC Documents include Guidance Notes and Notes to User to provide assistance in
the preparation of Project—specific documents. These notes are intended for use by the
user in the preparation of the document and are not intended to be included in the
completed document. Guidance Notes and Notes to User are lightly shaded to distinguish
them from the proposed text of the Instructions themselves. As project-specific Instructions
to Bidders are prepared and made ready for issuance to bidders, all shaded text (Guidance
Notes and Notes to Users) should be deleted.

A Guidance Note provides information regarding the suggested Supplementary Condition
that follows, including reasons for the suggested SC, discussions of best practices, and
alternate approaches for different situations.

Notes to User provide specific information for editing the text of a suggested
Supplementary Condition. When alternate wording is presented, explanations on how to
select the most appropriate alternate will be provided, with direction to delete the wording
not used.

LICENSE AGREEMENT

This document is subject to the terms and conditions of the License Agreement, 2018
EJCDC® Construction Series Documents. A copy of the License Agreement was
furnished at the time of purchase of this document, and is available for review at
www.ejcdc.org and the websites of EJCDC’s sponsoring organizations.
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SUPPLEMENTARY CONDITIONS OF THE CONSTRUCTION
CONTRACT

These Supplementary Conditions amend or supplement, and supersede EJCDC® C-700,
Standard General Conditions of the Construction Contract (2018). The General Conditions remain
in full force and effect except as amended.

The terms used in these Supplementary Conditions have the meanings stated in the General
Conditions. Additional terms used in these Supplementary Conditions have the meanings stated
below, which are applicable to both the singular and plural thereof.

The address system used in these Supplementary Conditions is the same as the address system
used in the General Conditions, with the prefix "SC" added—for example, “Paragraph SC-4.05.”

ARTICLE 1—DEFINITIONS AND TERMINOLOGY

N 'S I Condit i this Article.
SC-1.01 Defined Terms

A. Supplement Paragraph 1.01.A by inserting the following defined terms as

numbered items in their proper alphabetical positions:

1.

[N

|«

B

Bid Security—The financial security provided by Offeror at the time the Bid
is submitted and held by Owner until the Agreement is executed and the
evidence of insurance and bonds required by the Contract Documents are

provided.

Contract Amendment—A document issued on or after the Effective Date
of the Contract and signed by Owner and Contractor which:

a. Authorizes new phases of the Work and establishes the Contract Price,
Contract Times, or terms and conditions of the Contract for the new
phase of Work; or

b. Maodifies the terms and conditions of the Contract, but does not make
changes in the Work.

Contractor’s Team—Contractor, Subcontractors, Suppliers, and individuals or
entities directly or indirectly employed or retained by Contractor,
Subcontractors, or Suppliers to perform part of the Work, or anyone for whose

acts they may be liable.

Defective—\When applied to Work, refers to Work that is unsatisfactory,
faulty, or deficient in that it:

Does not conform to the Contract Documents;

o |o

Does not meet the requirements of applicable inspections, reference
standards, tests, or approvals referred to in the Contract Documents; or

Has been damaged prior to Engineer’s recommendation of final payment
unless responsibility for the protection of the Work has been assumed
by Owner at Substantial Completion in accordance with Paragraphs
15.03 or 15.04.

igd
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5. Final Completion—The point where the Work is complete in accordance with
the Contract Documents, items and documents required by the Contract
Documents have been accepted by the Owner and the Project is ready for

Final Payment.
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[o

Indemnified Costs—All costs, losses, judgments, and damages resulting from
claims or demands against Owner’s Indemnitees. These costs include fees for
Engineers, attorneys, and other professionals and any legal, court, arbitration,
or other dispute resolution costs.

[~

Manufacturer—The individual or entity that designs, casts, fabricates,
manufactures, assembles, tests, and provides materials or equipment to be
incorporated in the Work.

|

Modification—Change made to the Contract Documents by Contract
Amendment, Change Order, Field Order, or Work Change Directive.

|«

Offeror—An individual or entity that submits a Bid or Proposal to Owner. When
used in the Bidding Documents, Proposal Documents, or Contract
Documents, the term Bidder has the same meaning as the term Offeror.

10. Owner’s Budget—The amount budgeted by the Owner for the construction
of the Project.

11. Owner’s Indemnitees—The Owner’s team, including but not limited to the
Engineer and their officers, directors, members, partners, employees, agents,
consultants, and subcontractors.

12. Project Management Information System (PMIS)—The online project
management system that will be used by Owner and Contractor to submit
and share documentation and other related communications and information

for this Project.
SC-1.02 Terminology

A. Supplement Paragraph 1.02 by adding the following paragraphs:

“H. The terms "includes" and “including" are used as terms of enlargement and
not of limitation or exclusive enumeration, and use of these terms does not
create a presumption that components not expressed are excluded. The
terms “consist of” or “consisting of” limits the interpretation to only those items
specifically listed.”

“l. _ltis understood that the cost of providing Work is included in the Contract
Price and no additional compensation is to be paid by Owner unless
specifically stated otherwise in the Contract Documents. Expressions like “at
no additional cost to Owner,” “at Contractor’s expense,” or similar words
mean that the Contractor is to include the cost of this Work in their Contract
Price and perform or provide specified Work without an increase in the
Contract Price.”

“J.  Written documents are required where reference is made to notices,
reports, approvals, consents, statements, instructions, opinions, or other
types of documentation or communications required by the Contract
Documents. Approval and consent documents must be received by
Contractor prior to the action or decision for which approval or consent is
given. These may be made in printed or electronic format through the
Owner’s Project Management Information System or other electronic media
as required by the Contract Documents or approved by the Engineer.”

“K. Giving notice as required by the Contract Documents may be by printed or

EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 3 of 37



electronic media using a method that requires acknowledgment of the receipt

of that notice.”
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ARTICLE 2—PRELIMINARY MATTERS

2.01  Delivery of Bonds and Evidence of Insurance
SC-2.01 Delete Paragraphs 2.01.B. and C. in their entirety and insert the following in their place:

B. Evidence of Contractor’s Insurance: When Contractor delivers the signed counterparts
of the Agreement to Owner, Contractor shall also deliver to Owner copies of the
policies (including all endorsements, and identification of applicable self-insured
retentions and deductibles) of insurance required to be provided by Contractor in this
Contract. Contractor may block out (redact) any confidential premium or pricing
information contained in any policy or endorsement furnished under this provision.

C. Evidence of Owner’s Insurance: After receipt from Contractor of the signed
counterparts of the Agreement and all required bonds and insurance documentation,
Owner shall promptly deliver to Contractor copies of the policies of insurance to be
provided by Owner in this Contract (if any). Owner may block out (redact) any
confidential premium or pricing information contained in any policy or endorsement
furnished under this provision.

2.02  Copies of Documents
SC-2.02 Amend the first sentence of Paragraph 2.02.A. to read as follows:

Owner shall furnish to Contractor one printed copies of the Contract Documents
(including one fully signed counterpart of the Agreement), and one copy in electronic
portable document format (PDF).

SC-2.02 Delete Paragraph 2.02.A in its entirety and insert the following new paragraph in its place:

A.  Owner shall furnish to Contractor [number] printed copies of conformed Contract
Documents incorporating and integrating all Addenda and any amendments
negotiated prior to the Effective Date of the Contract (including one fully signed
counterpart of the Agreement), and one copy in electronic portable document format
(PDF). Additional printed copies of the conformed Contract Documents will be
furnished upon request at the cost of reproduction.

2.06  Electronic Transmittals
SC-2.06 Delete Paragraphs 2.06.B and 2.06.C in their entirety and insert the following in their place:

B. Electronic Documents Protocol: The parties shall conform to the following provisions
in Paragraphs 2.06.B and 2.06.C, together referred to as the Electronic Documents
Protocol (“EDP” or “Protocol”) for exchange of electronic transmittals.

1. Basic Requirements

a. To the fullest extent practical, the parties agree to and will transmit and
accept Electronic Documents in an electronic or digital format using the
procedures described in this Protocol. Use of the Electronic Documents and
any information contained therein is subject to the requirements of this
Protocol and other provisions of the Contract.
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b. The contents of the information in any Electronic Document will be the
responsibility of the transmitting party.

c. Electronic Documents as exchanged by this Protocol may be used in the
same manner as the printed versions of the same documents that are
exchanged using non-electronic format and methods, subject to the same
governing requirements, limitations, and restrictions, set forth in the Contract
Documents.

d. Except as otherwise explicitly stated herein, the terms of this Protocol will be
incorporated into any other agreement or subcontract between a party and
any third party for any portion of the Work on the Project, or any
Project-related services, where that third party is, either directly or indirectly,
required to exchange Electronic Documents with a party or with Engineer.
Nothing herein will modify the requirements of the Contract regarding
communications between and among the parties and their subcontractors
and consultants.

e. When transmitting Electronic Documents, the transmitting party makes no
representations as to long term compatibility, usability, or readability of the
items resulting from the receiving party’s use of software application
packages, operating systems, or computer hardware differing from those
established in this Protocol.

f.  Nothing herein negates any obligation 1) in the Contract to create, provide,
or maintain an original printed record version of Drawings and Specifications,
signed and sealed according to applicable Laws and Regulations; 2) to
comply with any applicable Law or Regulation governing the signing and
sealing of design documents or the signing and electronic transmission of any
other documents; or 3) to comply with the notice requirements of Paragraph
18.01 of the General Conditions.

2. System Infrastructure for Electronic Document Exchange

a. Each party will provide hardware, operating system(s) software, internet,
e—mail, and large file transfer functions (“System Infrastructure”) at its own
cost and sufficient for complying with the EDP requirements. With the
exception of minimum standards set forth in this EDP, and any explicit system
requirements specified by attachment to this EDP, it is the obligation of each
party to determine, for itself, its own System Infrastructure.

4 The maximum size of an email attachment for exchange of Electronic
Documents under this EDP is 10 MB. Attachments larger than that may
be exchanged using large file transfer functions or physical media.

2) Each Party assumes full and complete responsibility for any and all of its
own costs, delays, deficiencies, and errors associated with converting,
translating, updating, verifying, licensing, or otherwise enabling its
System Infrastructure, including operating systems and software, for use
with respect to this EDP.

b. Each party is responsible for its own system operations, security, back-up,
archiving, audits, printing resources, and other Information Technology (“IT”)
for maintaining operations of its System Infrastructure during the Project,
including coordination with the party’s individual(s) or entity responsible for
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communications and other IT issues affecting the exchange of Electronic
Documents.
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¢. Each party will operate and maintain industry—standard, industry—accepted,
ISO-standard, commercial-grade security software and systems that are
intended to protect the other party from: software viruses and other malicious
software like worms, trojans, adware; data breaches; loss of confidentiality;
and other threats in the transmission to or storage of information from the
other parties, including transmission of Electronic Documents by physical
media such as CD/DVD/flash drive/hard drive. To the extent that a party
maintains and operates such security software and systems, it shall not be
liable to the other party for any breach of system security.

d. In the case of disputes, conflicts, or modifications to the EDP required to
address issues affecting System Infrastructure, the parties shall
cooperatively resolve the issues; but, failing resolution, the Owner is
authorized to make and require reasonable and necessary changes to the
EDP to effectuate its original intent. If the changes cause additional cost or
time to Contractor, not reasonably anticipated under the original EDP,
Contractor may seek an adjustment in price or time under the appropriate
process in the Contract.

e. Each party is responsible for its own back—-up and archive of documents sent
and received during the term of the contract under this EDP, unless this EDP
establishes a Project document archive, either as part of a mandatory Project
website or other communications protocol, upon which the parties may rely
for document archiving during the specified term of operation of such Project
document archive. Further, each party remains solely responsible for its own
post—Project back—up and archive of Project documents after the term of the
Contract, or after termination of the Project document archive, if one is
established, for as long as required by the Contract and as each party deems
necessary for its own purposes.

f.  Ifareceiving party receives an obviously corrupted, damaged, or unreadable
Electronic Document, the receiving party will advise the sending party of the
incomplete transmission.

g. The parties will bring any non-conforming Electronic Documents into
compliance with the EDP. The parties will attempt to complete a successful
transmission of the Electronic Document or use an alternative delivery
method to complete the communication.

communications and information. Except as otherwise provided in this EDP
or the General Conditions, use of the Project Website by the parties as
described in this Paragraph will be mandatory for exchange of Project

documents, communications, submittals, and other Project-related
information. The following conditions and standards will geverr-use-of-the

Preioetilobelin:
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PDF), intended by sender not to be modified, unless the receiving party obtains

the permission of the sending party eris-citing-orqueting-excerpts-ofthe Electronic
Lecumoniesmreiosl oo ne

SC-2.06 Supplement Paragraph 2.06 of the General Conditions by adding the following paragraph:
D. Requests by Contractor for Electronic Documents in Other Formats

1. Release of any Electronic Document versions of the Project documents in formats
other than those identified in the Electronic Documents Protocol (if any) or
elsewhere in the Contract will be at the sole discretion of the Owner.

2. To extent determined by Owner, in its sole discretion, to be prudent and
necessary, release of Electronic Documents versions of Project documents and
other Project information requested by Contractor (“Request”) in formats other
than those identified in the Electronic Documents Protocol (if any) or elsewhere in
the Contract will be subject to the provisions of the Owner’s response to the
Request, and to the following conditions to which Contractor agrees:

a. The content included in the Electronic Documents created by Engineer and
covered by the Request was prepared by Engineer as an internal working
document for Engineer’s purposes solely, and is being provided to Contractor
on an “AS |IS” basis without any warranties of any kind, including, but not
limited to any implied warranties of fitness for any purpose. As such,
Contractor is advised and acknowledges that the content may not be suitable
for Contractor’s application, or may require substantial modification and
independent verification by Contractor. The content may include limited
resolution of models, not-to—scale schematic representations and symbols,
use of notes to convey design concepts in lieu of
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accurate graphics, approximations, graphical simplifications, undocumented
intermediate revisions, and other devices that may affect subsequent reuse.

b. Electronic Documents containing text, graphics, metadata, or other types of
data that are provided by Engineer to Contractor under the request are only
for convenience of Contractor. Any conclusion or information obtained or
derived from such data will be at the Contractor’s sole risk and the Contractor
waives any claims against Engineer or Owner arising from use of data in
Electronic Documents covered by the Request.

c. Contractor shall indemnify and hold harmless Owner and Engineer and their
subconsultants from all claims, damages, losses, and expenses, including
attorneys' fees and defense costs arising out of or resulting from Contractor’s
use, adaptation, or distribution of any Electronic Documents provided under
the Request.

d. Contractor agrees not to sell, copy, transfer, forward, give away or otherwise
distribute this information (in source or modified file format) to any third party
without the direct written authorization of Engineer, unless such distribution
is specifically identified in the Request and is limited to Contractor’s
subcontractors. Contractor warrants that subsequent use by Contractor’s
subcontractors complies with all terms of the Contract Documents and
Owner’s response to Request.

basis (at $[number] per hour) for any engineering costs necessary to create or

otherwise prepare the data in a manner deemed-appropriate-by-Engineer

ARTICLE 3—CONTRACT DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01 Intent

A. Delete Paragraph 3.01.Ain its entirety and insert the following in its place:

“A. The Contract Documents are complementary; what is required by one
Contract Document is as binding as if required by all. The Drawings and
Specifications do not indicate or describe all of the Work required to complete
the Project. Additional details required for the correct installation of selected
products are to be provided by the Contractor and coordinated with the
Engineer. Provide any work, materials, or equipment required for a complete
and functional system even if they are not detailed or specified.

1. The Contract requirements described in the General Conditions,
Supplementary Conditions, and General Requirements apply to each
and all Sections of the Specifications unless specifically noted
otherwise.

Organization of Contract Documents is not intended to control or to
lessen the responsibility of the Contractor when dividing Work among
Subcontractors, or to establish the extent of Work to be performed by any

™
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Supplier. Specifications or details do not need to be indicated or specified in
each specification or drawing. Items shown in the Contract Documents are
applicable regardless of location in the Contract Documents.

|

Standard paragraph titles and other identifications of subject matter
in the Specifications are intended to aid in locating and recognizing
various requirements of the Specifications. Titles do not define, limit,
or otherwise restrict specification text.”

|0

Supplement Paragraph 3.01.D by adding the following sentence:

“The Contract Documents comprise the entire Agreement between Owner and
Contractor and may be modified only by Field Order, Change Order, Contract
Amendment, or Work Change Directive.”

C. Supplement Paragraph 3.01.E by adding the following sentence:

“Engineer, in conjunction with the Owner’s Attorney Office, will issue clarification
and interpretations of the Contract Documents as provided herein.”

D. Supplement Paragraphs 3.01 by adding the following paragraphs:

“H. Where compliance with two or more standards is specified and they
establish different or conflicting requirements for minimum quantities or
quality levels, Contractor shall comply with the most stringent requirements
unless the Contract Documents indicate otherwise.

1. Quantity or quality level shown or indicated shall be the minimum to be
provided or performed in every instance.

2. Actual installation shall comply exactly with minimum quality indicated or
may exceed that minimum within reasonable limits.

3. In complying with these requirements, indicated numeric values are
minimum or maximum values, as noted, or appropriate for context of

requirements.
4. Referinstances of uncertainty to the Engineer for a decision before

proceeding.” “I. Provide materials and equipment comparable in quality to

similar materials and
equipment incorporated in the Project or as required to meet the minimum
requirements of the application if the materials and equipment are shown in
the Drawings but are not included in the Specifications.”

SC-3.02 Reference Standards

A. Supplement Paragraph 3.02.A by adding the following subparagraph:

“3.  Comply with applicable construction industry standards as if bound or copied
directly into the Contract Documents regardless of lack of reference in the
Contract Documents. Apply provisions of the Contract Documents where
Contract Documents include more stringent requirements than the referenced
standards.

a. Standards referenced directly in the Contract Documents take
precedence over standards that are not referenced but recognized in the
construction industry as applicable.
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Comply with standards not referenced but recognized in the construction
industry as applicable for performance of the Work except as otherwise
limited by the Contract Documents. Engineer will determine whether codes
or standards are applicable to the performance of the Work.

c. Make copies of reference standards available as requested by
Engineer or Owner.”

SC-3.03 Reporting and Resolving Discrepancies

A. Delete Paragraph 3.03.A.3 in its entirety and insert the following in its place:

“3. Inthe event of a conflict in the Drawings, Specifications, or other portions of
the Contract Documents which were not reported prior to the bidding of the
Contract, the Contractor shall be deemed to have included the most
expensive item, system, procedure, etc. in its Bid or Proposal.”

SC-3.05 Reuse of Documents

A. Delete the last sentence of Paragraph 3.05.B and insert the following in its place:

“Nothing herein shall preclude Contractor from retaining copies of the Contract
Documents for record purposes, unless specifically prohibited in writing by the
Owner for security reasons. If the Owner so directs, Contractor shall surrender all
copies of the construction Contract Documents and other related documents, in
paper or digital format and remove these documents from computer equipment or
storage devices as a condition of final payment.”

ARTICLE 4—COMMENCEMENT AND PROGRESS OF THE WORK

SC-4.04 Progress Schedule

A. Supplement Paragraph 4.04 by adding the following paragraph:

“C. Contractor assumes and bears responsibility for all costs and time delays
associated with any variation from the requirements of the Contract
Documents.”

SC-4.05 Delays in Contractor’s Progress

A. Delete Paragraph 4.05.C.2 in its entirety and insert the following in its

place: “ 2. Abnormal Weather Conditions

a. If Contractor’s progress is delayed by “abnormal weather conditions,” as
defined below, then the Contractor shall be entitled to an adjustment in
Contract Time. Such an adjustment shall be the sole and exclusive remedy
for the Contractor due to weather and its impacts. The Contractor shall
understand that there is a potential for unusually severe weather or high
stream levels which may impact construction.
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b. _The Contractor’s entitlement to an adjustment of the Contract Time is
conditioned on the delay adversely affecting an activity on the critical
path to completion at the time of the delay.

No time extensions will be allowed for foreseeable inclement weather
conditions. Contractor shall include the number of foreseeable inclement
weather days shown in the table below in their project schedule.

g

d. _If “abnormal weather conditions” are the basis for a request for an
equitable adjustment in the Contract Times, such request must be
documented by data substantiating each of the following:

a. that weather conditions were abnormal for the period of time in
which the delay occurred,

b. that such weather conditions could not have been
reasonably anticipated,

c. that such weather conditions had an adverse effect on a
scheduled activity on Contractor’s then—current Progress
Schedule’s critical path for the Project,

d. that such weather or stream levels actually caused a delay
to the completion of those scheduled activities, and

e. that the delay was beyond the control and without the fault or
negligence of the Contractor.

The existence of abnormal weather conditions, beyond inclement weather conditions,

will be determined on a month—by—month basis in accordance with the following:

a. Every workday on which one or more of the following conditions exist will be
considered an “inclement weather day”:

i. _Total precipitation (as rain equivalent) occurring between 7:00 p.m. on the
preceding day (regardless of whether such preceding day is a workday)
through 7:00 p.m. on the workday in question equals or exceeds 0.25” of
precipitation (as rain equivalent, based on the snow/rain conversion using

the following conversion factors for rain equivalent):

1. Two inches of sleet equal 1 inch of rain;

2. Five inches of wet, heavy snow equal 1 inch of rain; and

3. Fifteen inches of “dry” powder snow equals 1 inch of rain.

b. Determination of actual inclement weather days during performance of the Work
will be based on the weather records measured and recorded by National
Oceanic & Atmospheric Administration weather monitoring station
FAYETTEVILLE PWC, NC US (GHCND:USC00313017).

Website for Monitoring Station: [https://www.ncdc.noaa.gov/cdo-
web/datasets/GHCND/stations/GHCND:USC00313017/detail]

d. Contractor shall anticipate the number of foreseeable inclement weather
days per month indicated in the following table:

|©
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4.

Number
Month of

Days
January 8
February 8
March 8
April 8
May 8
June )
July 9
August 9
September 5
October )
November 8
December 9
Total 90

In each month, every inclement weather day exceeding the number of foreseeable

5.

inclement weather days as established in the table above will be considered as
“abnormal weather conditions.” The weather experienced at the project site during
the contract period must be found to be unusually severe, that is, more severe than
the adverse weather anticipated for the project location during any given month.

The existence of abnormal weather conditions will not relieve Contractor of the

6.

obligation to demonstrate and document that delays caused by abnormal weather
are specific to the planned work activities or that such activities thus delayed were on
Contractor’s then—current Progress Schedule’s critical path for the Project.

Tropical Storms and Hurricanes

a. When NOAA, or its affiliates such as the National Hurricane Center, issue a
Tropical Storm Watch, Tropical Storm Warning, Hurricane Watch, or
Hurricane Warning for the project location, then the following may be
considered:

i. Preparation: up to and including two calendar days will be considered

for preparing the project site to mitigate Tropical Storm or Hurricane
impacts to the site and work.

ii. Event: the provisions in this section regarding “abnormal
weather conditions” are applicable during the Tropical Storm
or Hurricane.

After—Event: Contractor will be under the obligation to demonstrate
and document the delays directly caused by the Tropical Storm or
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are specific to the planned work activities on Contractor’s then—current
Progress Schedule’s critical path for the Project.

b. At the conclusion of the storm event and subsequent clean—up, but within 60
calendar days of the Tropical Storm or Hurricane, the Contractor shall
present their request for Contract Time adjustment (preparation, event,
after—event) to the Owner and Engineer for consideration. “

ARTICLE 5—SITE, SUBSURFACE AND PHYSICAL CONDITIONS,
HAZARDOUS ENVIRONMENTAL CONDITIONS

SC-5.01 Availability of Lands

A. Supplement Paragraph 5.01.C by adding the following sentence:

“A copy of the written agreements for the use of such land shall be provided to the
Owner for record purposes.”

SC-5.02 Use of Site and Other Areas

A. Delete Paragraph 5.02.A.2 in its entirety and insert the following in its place:

“2. If adamage or injury claim is made by the owner or occupant of any such land
or area because of the performance of the Work, or because of other actions
or conduct of the Contractor or those for which Contractor is responsible,
Contractor shall (a) take immediate corrective or remedial action as required by
Paragraph 7.13, or otherwise;

(b) promptly attempt to settle the claim as to all parties through negotiations
with such owner or occupant, or otherwise resolve the claim by arbitration or
other dispute resolution proceeding, or in a court of competent jurisdiction; and
(c)TO THE FULLEST EXTENT PERMITTED BY LAWS AND
REGULATIONS, INDEMNIFY AND HOLD HARMLESS OWNER’S
INDEMNITEES FROM AND AGAINST ANY SUCH CLAIM, AND AGAINST
ALL COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT LIMITED TO
ALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS,
AND OTHER PROFESSIONALS AND ALL COURT OR ARBITRATION OR
OTHER DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING
TO ANY CLAIM OR ACTION, LEGAL OR EQUITABLE, BROUGHT BY ANY
SUCH OWNER OR OCCUPANT AGAINST OWNER, ENGINEER, OR ANY
OTHER PARTY INDEMNIFIED HEREUNDER TO THE EXTENT CAUSED
DIRECTLY OR INDIRECTLY, IN WHOLE OR IN PART BY, OR BASED
UPON, CONTRACTOR’S PERFORMANCE OF THE WORK, OR BECAUSE
OF OTHER ACTIONS OR CONDUCT OF THE CONTRACTOR OR THOSE
FOR WHICH CONTRACTOR IS RESPONSIBLE.”

5.03  Subsurface and Physical Conditions

A. This Supplementary Condition identifies the reports and drawings referenced in Paragraph
5.03 of the General Conditions related to subsurface and physical conditions.
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The following table lists the reports of explorations and tests of subsurface
conditions at or adjacent to the Site that contain Technical Data, and
specifically identifies the Technical Data in the report upon which Contractor

may rely:

Report Title Report Date Technical Data

N

The following table lists the drawings of existing physical conditions at or
adjacent to the Site, including those drawings depicting existing surface or
subsurface structures at or adjacent to the Site (except Underground
Facilities), that contain Technical Data, and specifically identifies the Technical

Data upon which Contractor may rely:

Drawing Title Drawing Date Technical Data

3. Copies of reports and drawings may be downloaded from the project
procurement website.

SC-5.04 Differing Subsurface or Physical Conditions

A. Amend Paragraph 5.04.A by deleting the word “promptly” and inserting “promptly,
but no later than within 3 days,” in its place.

SC-5.05 Underground Facilities

A. Amend Paragraph 5.05.B by deleting the word “promptly” and inserting “promptly,
but no later than within 3 days,” in its place.

5.06 Hazardous Environmental Conditions

B. This Supplementary Condition identifies the reports and drawings referenced in Paragraph
5.06 of the General Conditions related to Hazardous Environmental Conditions at the Site.

1. The following table lists the reports known to Owner relating to Hazardous
Environmental Conditions at or adjacent to the Site, and the Technical Data
(if any) upon which Contractor may rely:

Report Title Report Date Technical Data
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The following table lists the drawings known to Owner relating to
Hazardous Environmental Conditions at or adjacent to the Site, and
Technical Data (if any) contained in such Drawings upon which
Contractor may rely:

Drawing Title Drawing Date Technical Data

3. Copies of reports and drawings may be downloaded from the project
procurement website.

Delete Paragraph 5.06.1 in its entirety.

© O

Delete Paragraph 5.06.J in its entirety and insert the following in its place:

“J. TO THE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS,
CONTRACTOR SHALL INDEMNIFY AND HOLD HARMLESS OWNER’S
INDEMNITEES FROM AND AGAINST ALL CLAIMS, COSTS, LOSSES,
AND DAMAGES (INCLUDING BUT NOT LIMITED TO ALL FEES AND
CHARGES OF ENGINEERS, ARCHITECTS, ATTORNEYS, AND OTHER
PROFESSIONALS AND ALL COURT OR ARBITRATION OR OTHER
DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO
THE FAILURE TO CONTROL, CONTAIN, OR REMOVE A CONSTITUENT
OF CONCERN BROUGHT TO THE SITE BY CONTRACTOR OR BY
ANYONE FOR WHOM CONTRACTOR IS RESPONSIBLE, ORTO A
HAZARDOUS ENVIRONMENTAL CONDITION CREATED BY
CONTRACTOR OR BY ANYONE FOR WHOM CONTRACTOR IS
RESPONSIBLE. NOTHING IN THIS PARAGRAPH
5.06.J OBLIGATES CONTRACTOR TO INDEMNIFY ANY INDIVIDUAL OR
ENTITY FROM AND AGAINST THE CONSEQUENCES OF THAT
INDIVIDUAL'’S OR ENTITY’S OWN NEGLIGENCE.”

SC-5.07 Sedimentation Pollution Control Act of 1973

A. Add a new Paragraph 5.07 as follows:
“5.07 __ Sedimentation Pollution Control Act of 1973

A. Any land—disturbing activity performed by the Contractor or any principal
trade or specialty contractor in connection with the Project shall comply with
all erosion control measures set forth in the Contract Documents and any
additional measures which may be required in order to ensure that the
Project is in full compliance with the North Carolina Sedimentation Pollution
Control Act of 1973, as implemented by
N.C. Gen. Stat Chapter 113A, Article 4 and Title 15A, N.C. Admin. Code, Chapter 4.

Upon receipt of notice that a land—disturbing activity is in violation of said
act, the Contractor shall be responsible for ensuring that all steps or
actions necessary to bring the Project in compliance with said act are
promptly taken.

|

C. The Contractor will be responsible for defending any legal actions instituted
pursuant to NCGS §113A-64.
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TO THE FULLEST EXTENT PERMITTED BY LAW, THE CONTRACTOR
SHALL INDEMNIFY AND HOLD HARMLESS OWNER’S INDEMNITEES
FROM AND AGAINST ALL CLAIMS AND INDEMNIFIED COSTS ARISING

OUT OF OR RESULTING FROM THE
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PERFORMANCE OF WORK OR FAILURE OF PERFORMANCE OF WORK,
PROVIDED THAT ANY SUCH CLAIM OR INDEMNIFIED COST IS
ATTRIBUTABLE TO A VIOLATION OF THE SEDIMENTATION POLLUTION
CONTROL ACT. SUCH OBLIGATION SHALL NOT BE CONSTRUED TO
NEGATE, ABRIDGE, OR OTHERWISE REDUCED ANY OTHER RIGHT OR
OBLIGATION OF INDEMNITY WHICH WOULD OTHERWISE EXIST AS TO
ANY PARTY OR PERSONS DESCRIBED IN THIS PARAGRAPH.”

ARTICLE 6—BONDS AND INSURANCE

6.01 Performance, Payment, and Other Bonds

SC-6.01 Performance, Payment, and Other Bonds

A. Delete Paragraph 5.06.J in its entirety and insert the following in its place:
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“6.01. Performance, Payment, and other Bonds

A,

Contractor shall furnish a performance bond and a payment bond equal to
100% of the contract price and in accordance and conformity with the
requirements of Chapter 44A of the North Carolina General Statutes.
Contractor shall also furnish such other bonds, if any, as may be required
by the Supplementary Conditions or other provisions of this contract.”

B. Supplement Paragraph 6.01 by adding the following paragraphs:

“B. Contractor shall provide a maintenance bond as specified in Section 00 61 20

“Maintenance Bond Requirements.” This bond is to become effective the date
of the expiration of the one year correction period specified in Paragraph 15.08
for all or any part of the Project so designated in accordance with Paragraph
15.03, and shall remain in effect for the duration specified in Section 00 61 20
“Maintenance Bond Requirements” after the expiration of the one—-year
correction period, except as provided otherwise by Laws or Regulations.”

fully executed Warrantv bond to Owner prior to or with the final appllcatlon for

payment, and in any event no later than 4—1—menths—a#er—8ubsta+%ral—@emplehen—

as a worker’'s compensation insurance provider by the appropriate state agency,
and (c) has been accepted to provide worker's compensation insurance for
similar projects by the state withinthe-last42-months-

SC-6.02 Insurance—General Provisions

A. Delete Paragraph 6.02.Ain its entirety and insert the following in its place:

“A.

Obtain and maintain insurance in accordance with Section 00 73 16

‘Insurance Requirements.”
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SC-6.05 Property Losses; Subrogation

A. Delete the words “Owner and Contractor waive” in the first sentence of Paragraph
6.05.A.1 and replace it with the words “Contractor waives”.

B. Delete Paragraph 6.05.B.1 in its entirety.

SC-6.06 Receipt and Application of Property Insurance Proceeds

A. Delete Paragraph 6.06 in its entirety.
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ARTICLE 7—CONTRACTOR’S RESPONSIBILITIES

7.03  Labor; Working Hours

A. Delete Paragraph 7.03.Cin its entirety and insert the following in its place:

“C. Except as otherwise required for the safety or protection of persons or the
Work or property at the Site or adjacent thereto, and except as otherwise
stated in the Contract Documents, no Work shall be performed at the Site
between 6:00 p.m. and 7:00 a.m. Contractor will not permit the performance of
Work on a Saturday, Sunday, or any Owner holiday without Owner’s written
consent. Should Contractor desire to work on these days, Contractor shall
contact the Owner, in writing, for approval at least 48 hours in advance.
Emergency work may be done without prior permission.

Tie ins and connections to existing facilities will be made at time authorized by
the Owner. Owner's legal holidays are those recognized by the City of

Fayetteville.”
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performance of Work on Saturday, Sunday, any legal holiday, or as overtime on any
reqular work day. If Contractor is responsible but does not pay, or if the parties are

unable to agree as to the amount owed, then Owner may-impose-areasonable-set=off
. I lor Aticle 15,

710 Taxes
A. Add a new paragraph immediately after Paragraph 7.10.A:

“A. Owner qualifies as an exempt agency as defined by the statutes of the State of
North Carolina. Contractor shall pay all sales, consumer, use, and other
similar taxes required to be paid by Contractor in accordance with the Laws and
Regulations of the place of the Project which are applicable during the
performance of the Work.”

1. Owner will furnish the required certificates of tax exemption to
Contractor for use in the purchase of supplies and materials to be
incorporated into the Work.

™

Owner’s exemption does not apply to construction tools, machinery,
equipment, or other property purchased by or leased by Contractor, or to
supplies or materials not incorporated into the Work.

SC-7.11 Laws and Requlations

A. Delete Paragraph 7.11.B in its entirety and insert the following in its place:

“B. IF CONTRACTOR PERFORMS ANY WORK OR TAKES ANY OTHER
ACTION KNOWING OR HAVING REASON TO KNOW THAT IT IS
CONTRARY TO LAWS OR REGULATIONS, CONTRACTOR SHALL BEAR
ALL RESULTING COSTS AND LOSSES, AND SHALL INDEMNIFY AND
HOLD HARMLESS OWNFR’S INDEMNITEES FROM AND AGAINST ALL
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CLAIMS, COSTS, LOSSES, AND DAMAGES (INCLUDING BUT NOT
LIMITED TOALL FEES AND CHARGES OF ENGINEERS, ARCHITECTS,

ATTORNEYS, AND OTHER
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PROFESSIONALS AND ALL COURT OR ARBITRATION OR OTHER
DISPUTE RESOLUTION COSTS) ARISING OUT OF OR RELATING TO
SUCH WORK OR OTHER ACTION. IT IS NOT CONTRACTOR’S
RESPONSIBILITY TO MAKE CERTAIN THAT THE WORK DESCRIBED IN
THE CONTRACT DOCUMENTS IS IN ACCORDANCE WITH LAWS AND
REGULATIONS, BUT THIS DOES NOT RELIEVE CONTRACTOR OF ITS
OBLIGATIONS UNDER PARAGRAPH 3.03.”

SC-7.15 Emergencies

A. Amend Paragraph 7.15.A by deleting the last sentence and inserting the
following in its place:

“Contractor may submit a Change Proposal if the incident giving rise to the
emergency action was not the responsibility of the Contractor and a change in
the Contract Documents is required because of the emergency or the action taken
by Contractor in response to such an emergency.”

SC-7.16 Submittals

A. Delete Paragraph 7.16.A.3 in its entirety and insert the following in its place:

“3. With each submittal, Contractor shall give Engineer specific written notice of
any variations that the Shop Drawing or Sample may have from the
requirements of the Contract Documents on a Shop Drawing Deviation
Request form provided by the Engineer and request that a Field Order or
Change Order be issued for each of the specific variations submitted for
approval. This notice shall be both a written communication separate from
the Shop Drawings or Sample submittal; and, in addition, by a specific
notation made on each Shop Drawing or Sample submitted to Engineer for
review and approval of each such variation.”

B. Delete Paragraph 7.16.C.4 in its entirety and insert the following in its place:

“4. Engineer’s review and approval shall not relieve Contractor from responsibility
for any variation from the requirements of the Contract Documents unless
Contractor has complied with the requirements of Paragraph 7.16.A and
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Engineer has given
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written approval of each such variation by issuing a Field Order or Change
Order. If the proposed Modification is approved by the Engineer, the submittal
will be considered to be in strict compliance with the Contract Documents and
it will be reviewed in accordance with the Contract Documents. If the proposed
Modification is not approved, the submittal will be returned to the Contractor
with appropriate comments. Engineer’s review and approval shall not relieve
Contractor from responsibility for complying with the requirements of
Paragraph 7.16.A.

C. Delete Paragraph 7.16.D.1 in its entirety and insert the following in its place:

“1. Contractor shall make corrections required by Engineer and shall return the
required number of corrected copies of Shop Drawings and submit, as required,
new Samples for review and approval. Resubmittals shall reference and
respond directly to Engineer’s previous comments. Any variations from strict
compliance with the Contract Documents will be identified in the same manner
as required in Paragraph
7.16.A and will require the same approvals.”

SC-7.18 Indemnification

A. Delete Paragraph 7.18.Ain its entirety and insert the following in its place:

“A. TOTHE FULLEST EXTENT PERMITTED BY LAWS AND REGULATIONS,
AND IN ADDITION TO ANY OTHER OBLIGATIONS OF CONTRACTOR
UNDER THE CONTRACT OR OTHERWISE, CONTRACTOR SHALL
INDEMNIFY AND HOLD HARMLESS OWNER'’S INDEMNITEES FROM
LOSSES, DAMAGES, COSTS, AND JUDGMENTS (INCLUDING BUT NOT
LIMITED TO ALL FEES AND CHARGES OF DESIGN PROFESSIONALS,
ARCHITECTS, ATTORNEYS, AND OTHER PROFESSIONALS, AND ALL
COURT OR ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS)
ARISING FROM THIRD-PARTY CLAIMS OR ACTIONS RELATING TO OR
RESULTING FROM THE PERFORMANCE OR FURNISHING OF THE
WORK, PROVIDED THAT ANY SUCH CLAIM, ACTION, LOSS, COST,
JUDGMENT OR DAMAGE IS ATTRIBUTABLE TO BODILY INJURY,
SICKNESS, DISEASE, OR DEATH, OR TO DAMAGE TO OR
DESTRUCTION OF TANGIBLE PROPERTY (OTHER THAN THE WORK
ITSELF), INCLUDING THE LOSS OF USE RESULTING THEREFROM, BUT
ONLY TO THE EXTENT CAUSED BY ANY NEGLIGENT ACT OR OMISSION
OF CONTRACTOR, ANY SUBCONTRACTOR, ANY SUPPLIER, OR ANY
INDIVIDUAL OR ENTITY DIRECTLY OR INDIRECTLY EMPLOYED BY ANY
OF THEM TO PERFORM ANY OF THE WORK, OR ANYONE FOR WHOSE
ACTS ANY OF THEM MAY BE LIABLE.”

ARTICLE 8—OTHER WORK AT THE SITE

EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 29 of 37



EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 30 of 37



EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 31 of 37



ARTICLE 9—OWNER’S RESPONSIBILITIES

9.13  Owner’s Site Representative

SC-9.13 Add the following new paragraph immediately after Paragraph 9.12 of the
General Conditions:

9.13 Owner’s Site Representative

A.  Owner will furnish an “Owner’s Site Representative” to represent Owner at the Site and
assist Owner in observing the progress and quality of the Work. The Owner’s Site
Representative is not Engineer’s consultant, agent, or employee. Owner’s Site
Representative will be City Construction Manager The authority and responsibilities
of Owner’s Site Representative follow:

1. Conferences and Meetings: Attend meetings with Contractor, such as
preconstruction conferences, progress meetings, job conferences, and other
Project-related meetings (but not including Contractor’s safety meetings), and as
appropriate prepare and circulate copies of minutes thereof.

2. Safety Compliance: Comply with Site safety programs, as they apply to RPR, and
if required to do so by such safety programs, receive safety training specifically
related to RPR’s own personal safety while at the Site.

i

Liaison

a. Serve as Engineer’s liaison with Contractor. Working principally through
Contractor’'s authorized representative or designee, assist in providing
information regarding the provisions and intent of the Contract Documents.

b. Assist Engineer in _serving as Owner’s liaison with Contractor when
Contractor’s operations affect Owner’s on—Site operations.

c. _Assist in obtaining from Owner additional details or information, when required
for Contractor’s proper execution of the Work.

4.  Review of Work; Defective Work
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a._ Conduct on-Site observations of the Work to assist Engineer in determining,
to the extent set forth in Paragraph 10.02, if the Work is in general proceeding
in accordance with the Contract Documents.

b. Observe whether any Work in place appears to be defective.

c._Observe whether any Work in place should be uncovered for observation, or
requires special testing, inspection or approval.

5. Inspections and Tests

a._Observe Contractor—arranged inspections required by Laws and Requlations,
including but not limited to those performed by public or other agencies
having jurisdiction over the Work.

b. Accompany visiting inspectors representing public or other agencies having
jurisdiction over the Work.

6.  Payment Requests: Review Applications for Payment with Contractor.

7. Completion

Participate in Engineer’s visits regarding Substantial Completion.

a.
b. _Assistin the preparation of a punch list of items to be completed or corrected.

Participate in Engineer’s visit to the Site in the company of Owner and
Contractor regarding completion of the Work, and prepare a final punch list
of items to be completed or corrected by Contractor.

g

|2

Observe whether items on the final punch list have been completed or corrected.

ARTICLE 10—ENGINEER’S STATUS DURING CONSTRUCTION

10.03 Resident Project Representative
SC-10.03 Add the following new subparagraph immediately after Paragraph 10.03.A:

1. On this Project, by agreement with the Owner, the Engineer will not furnish a
Resident Project Representative to represent Engineer at the Site or assist
Engineer in observing the progress and quality of the Work.
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ARTICLE 11—CHANGES TO THE CONTRACT

N S I ondit in this Article.
11.01 SC-11.02 Change Orders

A. Supplement Paragraph 11.02 by adding the following paragraph:

“C. Contractor assumes and bears responsibility for all costs and time delays
associated with any variation from the requirements of the Contract
Documents unless the variation is specifically approved by Change Order.”

ARTICLE 12—CLAIMS

N | Suool onditi i this Article.
12.01 SC-12.01 Claims

A. Delete Paragraph 12.01 in its entirety and insert the following in its place:

“A. Initial Decision. All claims by either the Owner or the Contractor must be
initiated by written notice to the other party and the Engineer or initial decision
maker within 21 days of the occurrence of the event giving rise to such claim or
within 21 days after the claimant first recognizes the condition giving rise to the
claim. All claims shall be referred to the Engineer or other designated decision
maker for initial decision. The Engineer or initial decision maker shall review the
submitted claim. During the review, the Engineer or initial decision maker may
request additional information from the parties in support or opposition to the claim

under review. Within 30 days of the receipt of the claim, the Engineer or initial
decision maker shall render an initial, written decision approving or rejecting the
claim, in whole or in part.
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B._Mediation. Either party may, within 30 days of the date of the initial decision, demand
mediation of the initial decision. After demand for mediation has been made, either
party may initiate mediation, but in no event later than 60 days from the date of the
initial decision. Mediation shall be in accordance with the statutes and procedures
governing mediation in the Superior Court of Cumberland County, North Carolina. The
exclusive venue of mediation shall be Cumberland County, North Carolina. Mediation
of a claim shall be a condition precedent to any binding dispute resolution. Failure to
demand or initiate mediation of an initial decision within the foregoing lime limits shall
convert the initial decision to a final decision and waive all parties’ rights to mediation or
any binding dispute resolution process.

C._Binding Dispute Resolution. If, after mediation, the claim remains unresolved, claimant
shall submit the disputed claim to binding dispute resolution by the filing a complaint,
within the time limits specified by statute, in the Superior Court of Cumberland County,
North Carolina. Said action in Superior Court shall be decided by a Judge without a
jury: the parties hereto having knowingly waived their right to a jury.”

ARTICLE 13—COST OF WORK; ALLOWANCES, UNIT PRICE WORK

No suggested Supplementary Conditions in this Article.
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TESTS AND INSPECTIONS; CORRECTION, REMOVAL, OR
ACCCEPTANCE OF DEFECTIVE WORK

No suggested Supplementary Conditions in this Article.

PAYMENTS TO CONTRACTOR, SET OFFS; COMPLETIONS;
CORRECTION PERIOD

15.01 Progress Payments
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SC-15.01 Progress Payments

A,

O |®

|©

[rm

Delete Paragraph 15.01.B.1 in its entirety and insert the following in its place:

“1. On the first working day following the 25th of each month, Contractor shall
submit to Engineer for review an Application for Payment, filled out and signed

by Contractor, covering the Work completed as of the date of the Application
and accompanied by such supporting documentation as is required by the
Contract Documents.”

Amend Paragraph 15.01.C.1 by deleting “10” and inserting “30” in its place.

Amend Paragraph 15.01.E.1 by deleting Subparagraph 15.01.E.1.l1 and adding the
following in its place:

“l. Owner has been notified of failure to make payments to Subcontractors or
Suppliers or for labor;”

“m. failure to submit up to date record documents as required by the Contract
Documents;”

“n. failure to submit monthly Progress Schedule updates or revised schedules as
requested by the Owner or Engineer;”

“o0. failure to provide Project videos or photographs required by the

Specifications;” “p. Other items entitle Owner to a set off against the amount

recommended.”

Amend Paragraph 15.01.E.3 by deleting “and subiject to interest as provided
in the Agreement.”

Supplement Paragraph 15.01.E by adding the following

subparagraph: “4. Owner may permanently withhold payment

from Contract Price for:

a. Liguidated damages incurred by Contractor.

c. Costs for tests performed by the Owner to verify that Work previously
tested and found to be defective has been corrected. Verification testing is
to be provided at the Contractor’'s expense to verify products or
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constructed works are in compliance after corrections have been made.”
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F. Supplement Paragraph 15.01 by adding the following paragraph:

“F. For contracts in which the Contract Price is based on the Cost of Work, if
Owner determines that progress payments made to date substantially exceed
the actual progress of the Work (as measured by reference to the Schedule of
Values), or present a potential conflict with the Guaranteed Maximum Price,
then Owner may require that Contractor prepare and submit a plan for the
remaining anticipated Applications for Payment that will bring payments and
progress into closer alignment and take into account the Guaranteed Maximum
Price (if any), through reductions in billings, increases in retainage, or other
equitable measures. Owner will review the plan, discuss any necessary
modifications, and implement the plan as modified for all remaining Applications

for Payment.”

15.03 Substantial Completion
A. Supplement Paragraph 15.03.B by adding the following subparagraph:

“1. If some or all of the Work has been determined not to be at a point of
Substantial Completion and will require re—inspection or re—testing by
Engineer, the cost of such re—inspection or re—testing, including the cost of
time, travel and living expenses, will be paid by Contractor to Owner. If
Contractor does not pay, or the parties are unable to agree as to the amount
owed, then Owner may impose a reasonable Set—off against payments due
under this Article 15.”

expenses, will be paid by Contractor to Owner. If Contractor does not pay, or the
parties are unable to agree as to the amount owed, then Owner may impose a
reasonable set-off against payments due under-this-Article15.

SC-15.06 Final Payment

A. Delete Paragraph 15.06.E in its entirety and insert the following in its place:

“E. Final Payment Becomes Due: The first working day following the 10th day of
the second month following the submittal of the final Application for Payment
and accompanying documentation, the amount recommended by the Engineer
(less any further sum Owner is entitled to set off against Engineer’s
recommendation, including but not limited to set offs for liguidated damages
and set offs allowed under the provisions above with respect to progress
payments) will become due and will be paid by Owner to Contractor.”

15.08 Correction Period

hereby reV|sed to be the numbepeﬁyeaessetefeﬁh#kse—@—GM—B#eeﬁ\esueh
rdcienhasbosnmadain
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Substantial Completion-Supplement Paragraph 15.08 by adding the following
paragraph:
“G. When early acceptance of a Substantially Completed portion of the Work
is accomplished in the manner indicated in the Contract Documents, the
correction period for that portion of the Work shall commence at the time
of Substantial Completion of that Work.”

SUSPENSION OF WORK AND TERMINATION
N | Suool onditions.in-this Article.

16.01 SC-16.02 Owner May Terminate for Cause

A. Delete Subparagraphs 16.02.A.3 and 16.02.A.4 in their entirety and replace them
with the following:

“3. Contractor’s disreqgard of Laws or Requlations of any public body having

I

jurisdiction;” “4. Contractor’s repeated disregard of the authority of Owner or

Engineer;”

“5. Contractor fails to provide a replacement bond or insurance coverage as
required by the General Conditions and as amended by the Supplementary
Conditions; or”

“6. If any petition of bankruptcy is filed by or against Contractor, or if Contractor is
adjudged as bankrupt or insolvent or makes a general assignment for the
benefit of creditors, or if a receiver is appointed for the benefit of Contractor’s
creditors, or if a receiver is appointed on account of Contractor’s insolvency,
upon the occurrence of any such event, Owner shall be entitled to request of
Contractor or its successor in interest adequate assurance of future
performance in accordance with the terms and conditions hereof. Failure to
comply with such request within 7 days of delivery of the request shall entitle
Owner to terminate this Agreement and to the accompanying rights set forth in
Article 16 of the General Conditions. In all events pending receipt of adequate
assurance of performance and actual performance in accordance therewith,
Owner shall be entitled to proceed with the Work with its own forces or with
other contractors on a time and material or other appropriate basis. The cost of
work by Owner or other contractors will be back charged against the Contract
Sum hereof.”

B. Delete Paragraph 16.02.G in its entirety.
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FINAL RESOLUTIONS OF DISPUTES

17.01 SC-17.01 Methods and Procedures

A Delete Paragraph 17.01 in its entirety and insert the following in

its place: “17.01  Methods and Procedures

A. The Owner and Contractor may exercise such rights or remedies as either
may otherwise have under the Contract Documents or by Law.”

B. The following method of dispute resolution is identified as required by Paragraph
17.01.B of the General Conditions:

1. In accordance with NCGS §143-128(f1), any claim, dispute, or other matter in
question involving greater than $15,000 arising out of or related to this Agreement
shall be subject to mediation as a condition precedent to the institution of legal or
equitable proceeding by either party. Owner has adopted the North Carolina
State Building Commission’s dispute resolution process. The process entitled
“Rules Implementing Mediated Settlement Conferences in North Carolina
Construction Projects” is attached to this Section.

2. For any claim, dispute, or other matter in question involving less than $15,000,
the Owner and Contractor may agree to submit the matter to the dispute resolution
process or exercise such rights or remedies as either may otherwise have under
the Contract Documents or by Law.

| will ttl in r with the American Arbitration A iation’
supplemental rules for Fixed Tlme and Cost Construction Arbitration. This agreement

to arbltrate will be specifically enforceable-underthe prevailinglaw-ofany-court-having

matter in tion h risen, and in no event will h deman fter
the date when |nst|tut|on of legal or equitable proceedlnqs based on such matter in

questlon would be ba#ed—by—the—appheable—stafeute—ef—lﬂw%ahens—

party's actual damages,
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ire for the making of an award. h waiver will not allow for fault j ment

agalnst the non-paying party in the absence-of-evidence-presented-as—provided-for

to state “Add the
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17.03 —AttorneysFees

: : : I biter of f b final Wi

taking into account the parties’ initial-demand-or-defense-peositions-in-comparison-with
the-finalresult-

MISCELLANEOUS

18.01 SC-18.02 Computation of Times
A. Supplement Paragraph 18.02 by adding the following paragraph:

“B. All references and conditions for a “Calendar Day Contract” in the General
Conditions and Supplementary Conditions shall apply for a “Fixed Date
Contract.” A “Fixed Date Contract” is one in which the calendar dates for
reaching Substantial Completion and/or final completion are specified in lieu of
identifying the actual calendar days involved.”

Cprocurement conract’ [ hereby] [will be
Owner, and Contractor [accepts] [will accept] such assignment. A form
documenting the assignment is attached as an exhibitto-this Contract:
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SC-18.10

procurement eentract:

Headings

A,

SC-18.09

Delete Paragraph 18.08.A in its entirety and insert the following in its place:

“A. The Article and paragraph headings in this Agreement are inserted for
convenience only and do not constitute parts of these General Conditions or
act as a limitation of the scope of the particular section to which they refer.
This Agreement will be fairly interpreted in accordance with its terms and
conditions and not for or against either party.”

Independent Contractor

A,

Supplement Article 18 by adding the following
paragraph: “18.11 Independent Contractor

A. Each Party will perform its duties under this Agreement as an independent
contractor. The Parties and their personnel will not be considered to be
employees or agents of the other Party. Nothing in this Agreement will be
interpreted as granting either Party the right or authority to make commitments
of any kind for the other. This Agreement will not constitute, create, or be
interpreted as a joint venture, partnership, or formal business organization of

any kind.”
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SC-18.12 Severability

A. Supplement Article 18 by adding the following

paragraph: “18.12 Severability

A. If a court of competent jurisdiction renders any part of this Agreement
invalid or unenforceable, that part will be severed and the remainder of this
Agreement will continue in full force and effect.”

SC-18.13 No Third Party Beneficiaries

A. Supplement Article 18 by adding the following

paragraph: “18.13 No Third Party Beneficiaries

A. Nothing in this Agreement shall be construed to create any right in any third
party not a signatory to this Agreement, and the parties do not intend to create

any third party beneficiaries by entering into this Agreement.”

SC-18.14 Sovereign Immunity

A. Supplement Article 18 by adding the following

paragraph: “18.14 Sovereign Immunity

A. The parties agree that the Owner has not waived its sovereign immunity by
entering into and performing its obligations under this Agreement.”
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Exhibit A—Software Requirements for Electronic Document Exchange.
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Exhibit B—Foreseeable Bad Weather Days.
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(GBR) for aspecmc Project. Do not |nclude this supplement W|th a prOjeCtS Supplementary
Conditions untess the GBR systenTis used.

Some project owners use a Geotechnical Baseline Report (GBR) for projects (or portions of a
project) in which the subsurface conditions will play a significant role. Providing a GBR may result
in bids with lower contingencies for subsurface conditions, and simplify the application of the
differing site conditions provisions in Article 5 of the General Conditions. Commentary on
Geotechnical Baseline Reports is presented in C-001. See also Geotechnical Baseline Reports
for Construction—suggested Guidelines, by Randall J. Essex, P.E., ASCE 200/. In many cases
it may be advantageous for Owner, Engineer, or the geotechnical engineer to engage a consultant
with GBR experien ist in preparation of the GBR an ;

geotechnical data available. Note that a typical general-purpose geotechnical report, usually
prepared primarily to assist in the design of the project, often contains not only factual data but
aIso oplnlons mterpretatlons and even speculatlon regardlng the Site’s subsurface eenditions-

ol o ralinis)
oo O O\,

Although itis preferable that a GBR be comprehensive with respect to subsurface conditions, in some
cases a GBR will establish baselines for a portion of a project, but will not address all subsurface
issues. For example, the GBR may establish baseline subsurface conditions along the route of a
pipeline, but be silent with respect to conditions underlying an associated pump building. Also, in
Some cases a project will involve both subsurface construction as well as building modifications or

(1) identifying known reports and drawings regarding the subsurface conditions (a mandatory
obllgatlon) and (2) |dent|fy|ng Technical Data upon whose accuracy Contractor may rely (necessary

the scope of the Geotechnical Baseline Report it will contlnue to be necessary to identify reliable
Technical Data contained in such reports and drawings; however, if the Geotechnical Baseline
Report or a related Geotechnlcal Data Report aIready establlsh the data that is worthy of reliance,

If a GBR is used, then include the following GBR Supplementary Conditions, and do not use the

Exhibit C—Geotechnical Baseline Report Supplement to the Supplementary Conditions.
EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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pOriNg ENCNE A0 Jd ) A
subsurface water levels, the results of field and laboratory testing, and
descriptions of the investigative and testing programs. The GDR does not include
an interpretation of the data. If opinions, or interpretive or speculative non—factual
comments or statements appear in a document that is labeled a GDR, such
opinions, comments, or statements are not operative parts of the GDR and do not
have contractual standing. Subject to that exception, the GDR is a Contract

drawings are as follows:
_ Drawings Title-{E itle of the drawings]
B ¢ Drawings-{D rawi . i
echnical—Data—in
Technical Data{for-example,“Plan-View-of Rock-Outcroppings™)-in

s—upon—which—Contractor—may—rely—Hdentif
13 H H 9 :
E)

H

Exhibit C—Geotechnical Baseline Report Supplement to the Supplementary Conditions.
EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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DR), identifi follows: [Example: hnical Data R for Northw
Interceptor dated June 15, 2012 prepared by ABC-Geotechnical- Engineers;

and the GDR, the GBR’s terms-prevail:

Exhibit C—Geotechnical Baseline Report Supplement to the Supplementary Conditions.
EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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Exhibit C—Geotechnical Baseline Report Supplement to the Supplementary Conditions.
EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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Documents or Technlcal Data or of acondltlon that descrlbes quantifies, or

measures a similar characterlstlc of the subsurfacewillbe-usedforthe-differing

address. If Underground Facilities or Hazardous Environmental Conditions are
expressly addressed in the Baseline Conditions, then comparison to such
Baseline Conditions will be the primary means of determining (a) whether an

Underground Facility was shown or indicated with reasonable accuracy, as
provided in Paragraph 5.05 of the General Conditions, or (b) whether a
Hazardous Environmental Condition was shown or indicated in the Contract
Documents as indicated in Paragraph 5.06.H of the General Conditions. As
indicated in Paragraph SC-5. 04 below the GDR WI|| be the prlmary resource for
differing site

other consultant warrants or guarantees that actual subsurface conditions will be
as described in the GBR, nor is the GBR intended to warrant or guarantee the
use of specific means or methods of censtruction-

construction, erto-the-\Werk-

Exhibit C—Geotechnical Baseline Report Supplement to the Supplementary Conditions.
EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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erform any Work in connection therewith (except with respect to an emergency) until

recelpt of a written statement—pemﬂ#ng—@a%naeteﬁe—de—se—

any pertlnent cost or schedule mformatlon from Contractor prepare recommendatlons
to Owner regarding the Contractor’s resumption or continuation of Work in connection
with the subsurface or physical condition in question and the need for any change in
the Drawmgs or Specmcatlons and advise Owner in writing of Engineers—findings;

tion with h condition, indicating whether hange in the Drawin r
Specmcatlons will be made, and adopting or re|ect|nq Engineer’s written findings,

conclusions, and recommendations, in whele-erinpart:

Exhibit C—Geotechnical Baseline Report Supplement to the Supplementary Conditions.
EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
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lition. i : I I I v d I I I I
preliminary basis, then the Engineer may—at-its—diseretion—instruct Contractorto
pooreaocush e

General Conditions;

provisions of

Exhibit C—Geotechnical Baseline Report Supplement to the Supplementary Conditions.
EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved.
Page 7 of 7



Exhibit C—Geotechnical Baseline Report Supplement to the Supplementary Conditions.
EJCDC® C-800, Supplementary Conditions of the Construction Contract.
Copyright® 2018 National Society of Professional Engineers, American Council of Engineering Companies,
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RULE 1. INITIATING MEDIATED SETTLEMENT CONFERENCES

A. Purpose of Mandatory Settlement Conferences. Pursuant to G.S. 143-128(g)

B.

143-135.26(11), these Rules are promulgated to implement a system of
settlement events which are designated to focus the parties’ attention on
settlement rather than on claim preparation and to provide a structured
opportunity for settlement negotiations to take place. Nothing herein is intended
to limit or prevent the parties from engaging in settlement procedures voluntarily
at any time prior to or during commencement of the dispute resolution process.

Initiating the Dispute Resolution Process

1) Any party to a public construction contract governed by Article 8. Ch. 143 of
the General Statutes and identified in G.S. 143-128(g) and who is a party to a
dispute arising out of the construction process in which the amount in
controversy is at least $15,000 may submit a written request to the public
owner for mediation of the dispute.

2) Prior to submission of a written request for mediation to the public owner, the
parties requesting mediation,

a) If a prime contractor, must have first submitted its claim to the Project
Designer for review as set forth in Exhibit A. If the dispute is not
resolved through the Project Designer's instructions, then the dispute
becomes ripe for mediation in the Formal Dispute Resolution Process,
and the party may submit his written request for mediation to the
public owner.

b) If the party requesting mediation is a subcontractor, it must first have
submitted its claim for mediation to the prime contractor with whom it
has a contract. If the dispute is not resolved through the Prime
Contractor's involvement, then the dispute becomes ripe for mediation
in the Formal Dispute Resolution Process, and the party may submit
its written request for mediation to the public owner.

c) If the party requesting mediation is the Project Designer, then it must
first submit its claim to the public owner to resolve. If the dispute is
not resolved with the public owner's involvement, then the Project
Designers' dispute is ripe for mediation in the Formal Dispute
Resolution Process, and the Project Designer may submit its written
request to the public owner for mediation.

RULE 2. SELECTION OF MEDIATOR

A. Selection of Certified Mediator by Agreement of the Parties. The parties

may select a mediator certified pursuant to the Rules by agreement within 21
days of requesting mediation. The requesting party shall file with the State
Construction Office (hereinafter collectively referred to as the “SCO”) or public
owner if a non-State project a Notice of Selection of Mediator by Agreement
within 10 days of the request; however, any party may file the notice. Such
notice shall state the name, address and telephone number of the mediator
selected; state the rate of compensation of the mediator; state that the mediator
and opposing counsel have agreed upon the selection and rate of compensation;
and state that the mediator is certified pursuant to these Rules.



B.

Nomination and Public Owner Approval of a Non-Certified Mediator. The
parties may select a mediator who does not meet the certification requirements
of these rules but who, in the opinion of the parties and the SCO or public owner,
is otherwise qualified by training or experience to mediate the action.

If the parties select a non-certified mediator, the requesting party shall file with
the SCO a Nomination of Non-Certified Mediator within 10 days of the request.
Such nomination shall state the name, address and telephone number of the
mediator; state the training, experience or other qualifications of the mediator;
state the rate of compensation of the mediator; and state that the mediator and
opposing counsel have agreed upon the selection and rate of compensation.

The SCO or public owner shall rule on said nomination, shall approve or
disapprove of the parties’ nomination and shall notify the parties of its decision.

Appointment of Mediator by the SCO. If the parties cannot agree upon the
selection of a mediator, the party or party's attorney shall so notify the SCO or
public owner and request, on behalf of the parties, that the SCO or public owner
appoint a mediator. The request for appointment must be filed within 10 days
after request to mediate and shall state that the parties have had a full and frank
discussion concerning the selection of a mediator and have been unable to
agree. The request shall state whether any party prefers a certified attorney
mediator, and if so, the SCO or public owner shall appoint a certified attorney
mediator. If no preference is expressed, the SCO or public owner may appoint a
certified attorney mediator or a certified non-attorney mediator.

Mediator Information Directory. To assist the parties in the selection of a
mediator by agreement, the parties are free to utilize the list of certified mediators
maintained in any county participating in the Superior Court Mediation Settlement
Conference Program.

Disqualification of Mediator. Any party may request replacement of the
mediator by the SCO or public owner for good cause. Nothing in this provision
shall preclude mediators from disqualifying themselves.

RULE 3. THE MEDIATED SETTLEMENT CONFERENCE

A.

Where Conference is to be Held. Unless all parties and the mediator otherwise
agree, the mediated settlement conference shall be held in the county where the
project is located. The mediator shall be responsible for reserving a place and
making arrangements for the conference and for giving timely notice of the time
and location of the conference to all attorneys, unrepresented parties and other
persons and entities required to attend.

When Conference is to be Held. The deadline for completion of the mediation
shall be not less than 30 days nor more than 60 days after the naming of the
mediator.

Request to Extend Deadline for Completion. A party, or the mediator, may
request the SCO or public owner to extend the deadline for completion of the
conference. Such request shall state the reasons the extension is sought and



shall be served by the moving party upon the other parties and the mediator. If
any party does not consent to the request, said party shall promptly communicate
its objection to the SCO or public owner.

The SCO or public owner may grant the request by setting a new deadline for
completion of the conference.

D. Recesses. The mediator may recess the conference at any time and may set
times for reconvening. If the time for reconvening is set before the conference is
recessed, no further notification is required for persons present at the
conference.

E. The mediated settlement conference shall not be cause for the delay of the
construction project which is the focus of the dispute.

RULE 4. DUTIES OF PARTIES AND OTHER PARTICIPANTS IN FORMAL DISPUTE
RESOLUTION PROCESS

A. Attendance.
1) All parties to the dispute originally presented to the Designer or Prime
Contractor for initial resolution must attend the mediation. Failure of a party to a
construction contract to attend the mediation will result in the public owner's
withholding of monthly payment to that party until such party attends the
mediation.
2) Attendance shall constitute physical attendance, not by telephone or other
electronic means. Any attendee on behalf of a party must have authority from
that party to bind it to any agreement reached as a result of the mediation.
3) Attorneys on behalf of parties may attend the mediation but are not required
to do so.
4) Sureties or insurance company representatives are not required to attend the
mediation unless any monies paid or to be paid as a result of any agreement
reached as a result of mediation require their presence or acquiescence. If such
agreement or presence is required, then authorized representatives of the surety
or insurance company must attend the mediation.

B. Finalizing Agreement. If an agreement is reached in the conference, parties to
the agreement shall reduce its terms to writing and sign it along with their
counsel.

C. The mediation fee shall be paid in accordance with G.S. 143-128(g).

D. Failure to compensate mediator. Any party's failure to compensate the
mediators in accordance with G.S. 143-128(g) shall subject that party to a
withholding of said amount of money from the party's monthly payment by the
public owner.

Should the public owner fail to compensate the mediator, it shall hereby be
subject to a civil cause of action from the mediator for the 1/3 portion of the
mediator's total fee as required by G.S. 143-128(g).

RULE 5. AUTHORITY AND DUTIES OF MEDIATORS



A. Authority of Mediator.

B.

1)
2)

Control of Conference. The mediator shall at all times be in control of the
conference and the procedures to be followed.

Private Consultation. The mediator may communicate privately with any
participant or counsel prior to and during the conference. The fact that
private communications have occurred with a participant shall be disclosed to
all other participants at the beginning of the conference.

Scheduling the Conference. The mediator shall make a good faith effort to
schedule the conference at a time that is convenient with the participants,
attorneys and mediator. In the absence of agreement, the mediator shall
select the date for the conference.

Duties of Mediator.

1)

5)

The mediator shall define and describe the following at the beginning of the

conference:

a) The process of mediation;

b) The difference between mediation and other forms of conflict resolution;

c) The costs of the mediated settlement conference;

d) That the mediated settlement conference is not a trial, the mediator is not
a judge, and the parties retain their legal rights if they do not reach
settlement;

e) The circumstances under which the mediator may meet and
communicate privately with any of the parties or with any other person;

f)  Whether and under what conditions communications with the mediator
will be held in confidence during the conference;

g) The inadmissibility of conduct and statements as provided by G.S. 7A-
38.1(1);

h) The duties and responsibilities of the mediator and the participants; and

i) That any agreement reached will be reached by mutual consent.

Disclosure. The mediator has a duty to be impartial and to advise all

participants of any circumstance bearing on possible bias, prejudice or

partiality.

Declaring Impasse. ltis the duty of the mediator timely to determine that an

impasse exists and that the conference should end.

Reporting Results of Conference. The mediator shall report to the SCO or

public owner within 10 days of the conference whether or not an agreement

was reached by the parties. If an agreement was reached, the report shall
state the nature of said agreement. The mediator's report shall inform the

SCO or public owner of the absence of any party known to the mediator to

have been absent from the mediated settlement conference without

permission. The SCO or public owner may require the mediator to provide
statistical data for evaluation of the mediated settlement conference program.

Scheduling and Holding the Conference. It is the duty of the mediator to

schedule the conference and conduct it prior to the deadline of completion set

by the rules. Deadlines for completion of the conference shall be strictly
observed by the mediator unless said time limit is changed by a written order
of the SCO or public owner.

RULE 6. COMPENSATION OF THE MEDIATOR



A. By Agreement. When the mediator is stipulated by the parties,
compensation shall be as agreed upon between the parties and the mediator
provided that the provision of G.S. 143-128(g) are observed.

B. By Appointment. When the mediator is appointed by the SCO or public
owner, the parties shall compensate the mediator for mediation services at
the rate in accordance with the rate charged for Superior Court mediation.
The parties shall also pay to the mediator a one-time per case administrative
rate in accordance with the rate charged for Superior Court mediation, which
is due upon appointment.

RULE 7. MEDIATOR CERTIFICATION.

All mediators certified in the Formal Dispute Resolution Program shall be properly
certified in accordance with the rules certifying mediators in Superior Court in North
Carolina. “ When selecting mediators, the parties may designate a preference for
mediators with a background in construction law or public construction contracting.
Such requirements, while preferred, are not mandatory under these rules.

All mediators chosen must either demonstrate they are certified in accordance with
the Rules Implementing Scheduled Mediated Settlement Conference in Superior
Court or must gain the consent of the SCO or public owner to mediate any dispute in
accordance with these rules.

“ Except when otherwise allowed by the SCO or public owner upon the request of
the parties to the mediation.

RULE 8. RULE MAKING

These Rules are subject to amendment by rule making by the State Building
Commission.

These Rules are mandated for State projects when the contracting state entity has
not otherwise adopted its own dispute resolution provision. These rules are optional
for all other projects subject to Article 8, Ch. 143 of the General Statutes.

RULE 9. DEFINITIONS

When the phrase “SCO or public owner” is used in these rules, “SCO” shall apply to
state projects, “public owner” shall apply to non-state public projects.

RULE 10. TIME LIMITS

On state contracts, any time limit provided for by these Rules may be waived or
extended by the SCO for good cause shown.

On non-state contracts, any time limit provided for by these Rules may be waived or
extended by the mediator it appoints for good cause shown. If the mediator has not
yet been appointed, the designer of record shall decide all waivers or extensions of
time for good cause shown.
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007316 INSURANCE REQUIREMENTS
ARTICLE 1 - GENERAL PROVISIONS

1.01 CONTRACTOR’S INSURANCE

A. Obtain and maintain insurance that complies with this Section with coverage
amounts equal to or greater than the amounts specified in Article 2 or greater
where required by Laws and Regulations.

B. Coverage is to remain in effect at least until the Work is complete and longer if
expressly required elsewhere in this Contract, and when Contractor may be
correcting, removing, or replacing Defective Work as a warranty or correction
obligation, or returning to the Site to conduct other tasks arising from the Contract.

C. Coverage is to apply with respect to the performance of the Work, whether
performance is by Contractor, any Subcontractor or Supplier, or by anyone directly
or indirectly employed by any of them to perform any of the Work, or by anyone for
whose acts any of them may be liable.

D. Obtain insurance from companies that are duly licensed or authorized in the state in
which the Project is constructed to issue insurance policies for the required limits
and coverages and that have an A.M. Best rating of A-VIII or better.

E. Alternative forms of insurance coverage, including self-insurance and
“Occupational Accident and Excess Employer’s Indemnity Policies,” are not
acceptable to meet the insurance requirements of this Contract.

F. Owner will not purchase or maintain insurance to protect the interest of the
Contractor, Subcontractors, or others in the Work. Owner does not represent
that the insurance coverage and limits established in this Contract are adequate
to protect Contractor or Contractor’s interests. Contractor is responsible for
determining whether such coverage and limits are adequate to protect its
interests, and for obtaining and maintaining any additional insurance that
Contractor deems necessary and including the cost of this insurance in the
offered Contract Price.

G. Contractor is fully responsible for all losses arising out of, resulting from or
connected with operations under this Contract whether or not these losses are
covered by insurance. The acceptance of evidence of insurance by the OWNER,
or others listed as an additional insured, that does not comply with the Contract
requirements does not release the Contractor from the requirement to comply with
Contract requirements.

H. The required insurance and insurance limits do not limit the Contractor’s liability
under the indemnities granted to Owner’s Indemnitees in the Contract Documents.

I. Do not perform any Work on the Project unless the required insurance policies are
in effect. Owner may exclude the Contractor from the Site and exercise Owner’s
termination rights under the General Conditions if Contractor fails to obtain or
maintain the required insurance.

J.  Policies must provide notice before cancellation, non—-renewal or any material change
in the policy’s terms and conditions as described in Paragraph [1.04.D]. Contractor
is to notify Owner and the additional insured of any notice received within 3 days of
receipt of a notice

Insurance Requirements 007316-1
Tryon Drive Drainage Improvements August 2025



1.02

1.03

1.04

by Contractor. Contractor is to cease all Work covered by cancelled or non-renewed
insurance if suitable coverage is not in place in time to prevent a lapse in coverage.
Contractor is solely responsible for any delays associated with lapsed coverage.

Owner may elect, but is in no way obligated, to obtain equivalent insurance to
protect Owner’s interests without prejudice to any other right or remedy if the
Contractor fails to obtain or maintain the required insurance. Owner may impose a
reasonable set-off against payments to recover the cost of the insurance.

Owner’s policies, if any, operate separately and independently from policies required
to be provided by Contractor, and Contractor cannot rely upon Owner’s policies to
meet any of Contractor’s obligations to the Owner, Engineer, or third parties.

SUBCONTRACTOR OR SUPPLIER INSURANCE

A.

Require Subcontractors to purchase and maintain workers’ compensation,
commercial general liability, and other insurance that is appropriate for their
participation in the Project. Include OWNER as additional insureds on
Subcontractor’s policies in accordance with Paragraph [1.03].

Require Suppliers to purchase and maintain insurance that is appropriate
for their participation in the Project.

Contractor is liable for all losses that would have been covered by
Subcontractor or Supplier insurance if Subcontractor or Supplier fails to
provide coverage.

ADDITIONAL INSURED

A.

The following are to be named as an additional insured on all insurance policies,
except workers’ compensation insurance, builder’s risk insurance, and the
Contractor’s professional liability insurance:

1. City Of Fayetteville
Attn: Purchasing
Department 433 Hay Street
Fayetteville, NC 28301

All insurance related notices are to be sent to the addresses listed above.

Notify the Owner and additional insured if the Contractor fails to purchase or
maintain the insurance required by the Contract Documents.

All insurance policies must include a waiver of subrogation in favor of each
additional insured.

Provide for an endorsement that the “other insurance” clause will not apply to the
OWNER where the OWNER is an additional insured. Contractor’s insurance is
primary and non- contributory with respect to any insurance or self-insurance
carried by the OWNER for liability arising out of operations under this Contract.

EVIDENCE OF INSURANCE

A.

Deliver evidence of insurance, in accordance with this Section, to the Owner
with the signed Contract Documents to demonstrate that Contractor has
obtained the policies, coverages, and endorsements required by the Contract.

Insurance Requirements 007316-2
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Continue to provide evidence Contractor is maintaining the required insurance
for the duration of the Contract Times and such extended periods as required by
the Contract Documents.

Provide this evidence of insurance to Owner and each additional insured.

Contractor may block out (redact) any confidential premium or pricing
information and wording specific to a project or jurisdiction in any policy or
endorsement furnished under this paragraph not applicable to this Contract.

B. Owner’s failure to demand evidence of insurance or verify the Contractor’s full
compliance with insurance requirements or failure to identify a deficiency in
compliance from the evidence provided is not a waiver of the Contractor’s obligation
to obtain and maintain the insurance required by the Contract Documents.

C. Provide evidence of insurance acceptable to the Owner with the executed
Contract Documents. Provide the following as evidence of insurance:

1.

N o v B~ W N

Copy of insurance policies;

Certificates of insurance on an acceptable form;

Full disclosure of exclusions;

Declaration pages, riders, or endorsements to policies;
Documentation of deductibles;

List of named and additional insureds for each policy; and

Evidence that waivers of subrogation are provided on applicable policies.

D. Provide evidence of a requirement in the policy that at least 10 days’ notice will be
given before cancellation, non—-renewal or any material change in the policy’s
terms and conditions including:

1.

o v oA W

Type of coverage provided;

Riders or endorsements to policies;
Policy limits of coverage;

Change in deductible amount;

Status of named or additional insured; or

Waivers of subrogation.

E. Certificates of Insurance:

1.

Submit certificates of insurance meeting the applicable requirements of the
applicable state department of insurance. No requirement of this Contract may
be interpreted as requiring the issuance of a certificate of insurance on a form
that has not first been filed with and/or approved by the applicable state
department of insurance.

Include the name of the Project in the description of operations box on the
certificate of insurance, and the name of each additional insured.

Insurance Requirements 007316-3
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F. Continuing Evidence of Coverage:

1. Provide updated, revised, or new evidence of insurance prior to the expiration
of existing policies. A certificate of insurance is acceptable as evidence of
renewal of insurance policies, provided no changes are made in the policy
originally provided with signed Contract Documents.

2. Provide evidence of continuation of insurance coverage at final payment and
for the following 3 years.
ARTICLE 2 - INSURANCE COVERAGE AMOUNTS AND POLICY REQUIREMENTS

2.01 CONTRACTOR'S INSURANCE
A. Workers’ Compensation and Employer’s Liability Insurance:

1. Purchase and maintain workers’ compensation and employer’s liability
insurance, including, as applicable, United States Longshoreman and Harbor
Workers’ Compensation Act, Jones Act, stop—gap employer’s liability coverage
for monopolistic states, and foreign voluntary workers’ compensation,
including off-site operations.

2. Provide the following coverage with not less than the minimum limits indicated:

Workers’ Compensation and Related Insurance \ Policy Limits
Workers’ Compensation
State Statutory
Applicable Federal (e.g., Longshore) Statutory
Foreign Voluntary Workers’ Compensation (Employer’s Statutory
Responsibility Coverage), if Applicable
Employers’ Liability
Each Accident $500,000.00
Each Employee $500,000.00
Policy Limit $500,000.00

B. Commercial General Liability

1. Purchase and maintain commercial general liability insurance, covering all
operations by or on behalf of Contractor, on an occurrence basis, against
claims for:

a. Damages because of bodily injury, sickness or disease, or death of any
person other than Contractor's employees;

b. Damages insured by reasonably available personal injury liability coverage; and

c. Damages because of injury to or destruction of tangible property
wherever located, including loss of use resulting from the damage.

2. Contractor’'s commercial liability policy must be written on a 1996 (or later)
Insurance Services Organization, Inc. (ISO) commercial general liability form
(occurrence form).

a. Provide additional insured endorsements that include both ongoing
operations and products and completed operations coverage through ISO
Endorsements CG 20 10 10 01 and CG 20 37 10 01 (together). Equivalent

endorsements may be
Insurance Requirements 007316-4
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used if Contractor demonstrates to Owner that the specified ISO
endorsements are not commercially available.

Provide ISO Endorsement CG 20 32 07 04 “Additional Insured—
Engineers, Architects or Surveyors Not Engaged by the Named Insured”
or its equivalent for Engineer additional insured.

3. Provide the following coverages and endorsements:

a. Products and completed operations coverage.

d.
e.
4, The

1) Maintain coverage for 3 years after final payment.

2) Provide Owner and each other additional insured evidence of
continuation of such insurance at final payment and for 3 years
thereafter.

Blanket contractual liability coverage, including coverage of
Contractor’s contractual indemnity obligations in the General
Conditions.

Severability of interests and no insured-versus—insured or
cross-liability exclusions.

Underground, explosion, and collapse coverage.
Personal injury coverage.
commercial general liability insurance policy, including its coverages,

endorsements, and incorporated provisions, must not include any of the
following:

a.

Modifications of the standard definition of “insured contract” (except to
delete the railroad protective liability exclusion if Contractor is required to
indemnify a railroad or others with respect to Work within 50 feet of railroad

property).
Exclusion for water intrusion or water damage.

Provisions resulting in the erosion of insurance limits by defense costs other
than those already incorporated in ISO form CG 00 01.

Exclusion of coverage relating to earth subsidence or movement.

Exclusion for the insured’s vicarious liability, strict liability, or statutory
liability (other than workers’ compensation).

Limitations or exclusions based on the nature of Contractor’s work.

Professional liability exclusion broader in effect than the most recent
edition of ISO form CG 22 79.

5. Provide the following coverage with not less than the minimum limits indicated:

Commercial General Liability Insurance Policy Limits
General Aggregate $2,000,000.00
Products — Completed Operations $2,000,000.00
Personal and Advertising Injury (Limit Per Person) $1,000,000.00
Bodily Injury and Property Damage — Each Occurrence $1,000,000.00

Insurance Requirements
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C. Automobile Liability:

1. Purchase and maintain automobile liability insurance for damages because of
bodily injury or death of any person or property damage arising out of the
ownership, maintenance, or use of any motor vehicle. The automobile liability
policy must be written on an occurrence basis. Coverage can be provided
through individual limits for bodily injury and for property damage or a combined
single limit covering both bodily injury and property damage.

2. Provide the following coverage with not less than the minimum limits indicated:

Automobile Liability Insurance \ Policy Limits
Bodily Injury
Each Person $1,000,000.00
Each Accident $1,000,000.00
Property Damage
Each Accident | $1,000,000.00
Combined Single Limit
Combined Single Limit for Bodily Injury and Property $1,000,000.00
Damage
END OF SECTION
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007321 CERTIFICATE OF FINANCE OFFICER

Provisions for the payment of the monies to fall due under this agreement has been made by
appropriation duly made or by bonds or notes duly authorized, as required by the “Local
Government Budget and Fiscal Control Act”.

Finance Officer

Date

Certificate of Finance Officer 007321-1
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007330 LIST OF FORM TEMPLATES

Form Title

Notice of Award

Notice to Proceed

Application for Payment

Certification of Substantial Completion

Notice of Acceptability

Work Change Directive

Change Order

Field Order

END OF SECTION
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