


City of Fayetteville, NC

PROFESSIONAL SERVICES AGREEMENT

This agreement (“Agreement”) 1s made by and between Stewart Engineering, In¢ henceforth
known as “Contractor,” and the City of Fayetteville, henceforth known as “City.” Collectively,
“Contractor” and “City” shall be referred to as *“Parties.” This Agreement 1s made effective as of
the date 1t 1s fully executed.

In consideration of mutual promises and covenants in this Agreement, the Parties agree as

follows:

ARTICLE 1. Services

1.1 Background & Scope of Work. The City desires to engage Consultant to provide certain
professional services as fully described and outlined in the Proposal (Exhibat 1) which 1s attached
hereto and fully incorporated into this Agreement by reference. Consultant 1s willing to provide

such services as outlined in the Proposal on the terms and conditions stated in this Agreement.

1.2 Time of Performance. Consultant will perform the services promptly and according to the

Proposal provided. The City will cooperate with Consultant as reasonably required to complete
the services outlined in the Proposal. Both Parties acknowledge that changes from or delays in the

timeline may extend the date(s) for delivery of the service(s).

1.3  Term. The term of this Agreement shall begin on the date expressed in the introductory
paragraph of this Agreement and shall continue until terminated based upon the completion of

services by Consultant or as otherwise outlined in the Proposal.

ARTICLE 2. Payment

2.1 Basis of Compensation. The City shall pay Consultant for services rendered under this

Agreement in amounts tied to the various project milestones as set forth in the Proposal. Each
payment shall be invoiced upon completion of each successive milestone and the City shall pay
within thirty (30) days. In no event shall the payment for all work performed pursuant to this
Agreement exceed the amount of $488.505.00 without prior written authorization of the City.
Such payment shall be full compensation for all work performed and for all labor, matenals,

supplies, equipment and incidentals necessary to complete the work.
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2.2,  Records. Consultant shall keep records and accounts pertaining to this Agreement
available for inspection by the City for a period of three (3) years after final payment. Copies of

records and accounts pertaining to this Agreement shall be made available to the City upon request.

ARTICLE 3. Termination

3.1  Termination for Cause. In the event of substantial failure by Consultant to perform n

accordance with the terms of this Agreement, the City shall have the right to terminate Consultant
upon ten calendar (10) days written notice, in which event Consultant shall have neither the
obligation nor the right to perform further services under this Agreement: nor shall the City be
obligated to make any further payment for work that has not been performed. Consultant shall

provide to the City all reports, surveys or other related documents upon the City’s request.

3.2 Termination for Convemence. Upon thirty (30) calendar days® written notice to

Consultant, the City may, without cause and without prejudice to any other right or remedy legally
available to the City, terminate this Agreement. Upon such notice, Consultant shall have neither
the obligation nor the right to perform services under this Agreement nor shall the City be obligated
to make any further payment for work that has not been performed in accordance with the terms
stated herein. In such case of termination, Consultant shall be paid for the completed and accepted
work executed mm accordance with this Agreement prior to the wntten notice of termination.
Additionally, upon mutual agreement, Consultant may be paid for any completed and accepted
work which takes place in order to achieve a specifically 1dentified item in the scope of services
or a milestone of the Agreement, between the written notice of termination and the effective date
of termination. Unless otherwise stated or agreed upon, the effective date of termination shall
automatically oceur 30 days after the written notice 1s sent by the City. Consultant shall provide to

the City all reports, surveys or other related documents upon the City’s request.

ARTICLE 4. Liability. Indemnification and Insurance
4.1  General. The City and Consultant have considered the nisks and potential hability that may

exist during the performance of services by Consultant and have agreed to allocate such liabilities
in accordance with this Article. Duning the performance of services under this Agreement,

Consultant shall purchase and maintain insurance coverage as heremafter set forth. without lapse
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or changes contrary to the requirements of this section. Words and phrases used in this Article

shall be interpreted in accordance with customary insurance industry usage and practice.

4.2 Indemnity & Professional Liability Insurance. To the extent permitted by law, Consultant

agrees to defend, indemnify and hold harmless the City of Fayetteville and its elected ofhcials,
employees, agents, successors, and assigns, from any and all liability and claims for any injury or
damage caused by any act, omission or negligence of Consultant, its agents, servants, employees,
contractors, licensees, or invitees. Indemnification of the City by Consultant does not constitute a
waiver of the City’s governmental immunity in any respects under North Carolina law. Consultant
agrees to purchase and maintain professional hability msurance (errors and omissions msurance)
in the amount of $1,000,000 coverage for each claim, with a general aggregate of $2.000,000. Said
insurance coverage shall be underwntten by an insurance company authorized to do business in
the State of North Carolina by the North Carolina Department of Insurance, with an A.M. Best

rating of not less than A.

4.3  Indemnity & General Liability Insurance. Consultant agrees to defend, indemnify and hold
the City, its servants, agents and employees, harmless from and against all liabihities, claims,
demands, suits, losses, damages, costs and expenses (including attomey’s fees) for third party
bodily injury to or death of any person, or damage to or destruction of any third party property. to
the extent caused by the negligence of Consultant, Consultant’s employees, and Consultant’s
subcontractors, for whom Consultant 1s legally responsible during the performance of services
under this Agreement. Consultant shall purchase and maintain at all times during performance of
services under this Agreement Commercial General Liability Insurance with combined single
limits of $1,000,000.00 coverage for each occurrence with a general aggregate of $2,000,000.00,
designating the City as an additional insured and which said insurance provides Consultant with
msurance for contractual hability which Consultant has assumed pursuant to the terms of this

Agreement.

4.4  Other Insurance. In addition to professional hability insurance and commercial general

liability msurance set forth above, Consultant further agrees to purchase and maintain at all times

during the performance of services under this Agreement insurance coverage as follows:
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(a) Worker’s Compensation Insurance as required by North Carolina law and said policy shall
also afford coverage to Consultant for employer’s hability.

(b) Automobile liability insurance with 51,000,000.00 combined single limit for each accident
covering bodily injury and property damage.

(c) The CGL policy required above shall include independent contractor hiability coverage.
(d)  If applicable, the CGL policy required above shall provide Consultant with products and
completed operations insurance. Said coverage 1s to be written on an occurrence basis, with
coverage extended for such a period of time in which suits can be filed before the running of the
statute of limitations, on any claim for injury to person or property due to negligence of Consultant

in the design of any building designed by Consultant under the terms of this Agreement.

ARTICLE 5. Independent Contractor Consultant 1s an Independent Contractor and shall
undertake performance of the services pursuant to the terms of this Agreement as an Independent
Contractor. Consultant shall be wholly responsible for the methods, means and techmiques of
performance. City shall have no night to supervise methods and techniques of performance

employed by Consultant but City shall have the right to observe such performance .

ARTICLE 6. Other

6.1 Assignment. It is the intent of this Agreement to secure the personal services of Consultant
and failure of Consultant for any reason to make the personal services available to the City for the
purposes described in this Agreement and Proposal shall be cause for termination of this

Agreement. Consultant shall not assign this Agreement without prior written consent of the City.

6.2  Non-Appropriation. Notwithstanding any other provisions of this Agreement, the Parties

agree that payments due hereunder from the City are from appropriations and monies from the
City Council and other governmental entities. In the event sufficient appropriations or monies are
not made available to the City to pay the terms of this Agreement for any fiscal year, this

Agreement shall terminate immediately without further obligation of the City.

6.3. Governing Law. The validity, interpretation. and execution of this Agreement and the
performance of and nghts accruing under this Agreement are all to be governed by the laws of the

State of North Carolina.
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6.4  Venue & Forum. The Parties expressly agree that if Iitigation 1s brought in connection

with this Agreement and (1) the litigation proceeds in the Courts of the State of North Carolina,
the Parties agree that the appropriate venue shall be in Cumberland County (Fourteenth Judicial
District of North Carolina): or (2) the hitigation proceeds 1n a federal court, the Parties agree that
the appropriate venue shall be the United States District Court for the Eastern District of North

Carolina.

6.5 Non-Discrimination. Consultant agrees not to discriminate by reason of age, race, religion,

color, sex, national origin, disability or other applicable law while performing the services required

herein.

6.6  Compliance with Laws. Consultant agrees to comply with all applicable laws, ordinances,

and regulations of the United States, the State of North Carolina, the City and units of local

government.

6.7  Severabihity. The Parties agree that if any provision of this Agreement shall be held invahd
for any reason, the remaining provisions shall not be affected if they may continue to conform to

the purposes of this Agreement and the requirements of applicable law.

6.8  Amendment. The City and Consultant may, from time to time, request changes in services
to be performed by Consultant. Any such changes that are mutually agreed upon by the City and
Consultant shall be incorporated herein by written amendment to this Agreement. It 1s mutually
agreed and understood that no alteration or validation of the terms of this Agreement shall be vahid
unless made in wnting and signed by the Parties hereto, and that any oral understanding or
agreements not incorporated herein, unless made in writing and signed by the Parties hereto, shall

not be binding.

6.9  Entire Agreement. This Agreement constitutes the entire agreement between the Parties.

Any proposed change to this Agreement shall be submitted to the City for its prior approval. No
modification, addition, deletion, etc., to this Agreement shall be effective unless and until such

changes are reduced to writing and executed by the authonzed officers of each party.
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6.10 Force Majeure. Neither party shall be deemed to be in default of its obhigations hereunder

if and so long as 1t 1s prevented from performing such obligations by an act of war, hostile foreign
actions, adverse governmental actions, nuclear explosion, earthquake, hurricane, tornado, or other

catastrophic natural event or act of God.

6.11 Morahty Clause. If, in the sole opinion of the City, at any time Consultant or any of 1ts

owner(s) or employee(s) or agent(s) (collectively referenced as an “Actor”) engages in any one or
more of the actions below, the City may immediately upon written notice to Consultant, terminate
this Agreement. in addition to any other rights and remedies that the City may have hereunder or
at law or m equity:
1. bnng disrepute, contempt, scandal. or public ndicule to the Actor;
. subject the Actor to prosecution:
offend the community or public morals/decency;

. denigrate individuals or groups 1n the community served by the City:

2
3
4
5. 1s scandalous or inconsistent with community standards or good citizenship;
6. adversely affect the City’s finances, public standing, image. or reputation:

7. 1s embarrassing or offensive to the City or may reflect unfavorably on the City; and,
8

1s derogatory or offensive to one or more employee(s) or customer(s) of the City.

6.12 E-Venfy. Consultant hereby acknowledges that “E-Venty” is the federal E-Venfy
program operated by the US Department of Homeland Secunity and other federal agencies which
15 used to verify the work authorization of newly hired employees pursuant to federal law and in
accordance with Article 2, Chapter 64 of the North Carolina General Statutes. Consultant further
acknowledges that all employers, as defined by Article 2, Chapter 64 of the North Carolina General
Statues, must use E-Venfy and after hiring an employee to work in the United States, shall venfy
the work authonzation of the employee through E-Venfy in accordance with NCGS §64-26(a).
Consultant hereby pledges, attests and warrants through execution of this Agreement that
Consultant complies with the requirements of Article 2 of Chapter 64 of North Carolina General
Statues and further pledges, attests and warrants that any subcontractors currently employed by or
subsequently hired by Consultant shall comply with any and all E-Venfy requirements. Failure to

comply with the above requirements shall be considered a breach of this Agreement.
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6.13 Divestment of Companies Boycotting Israel or that Invest in Iran Certification.

Consultant certifies that: (1) 1t 1s not 1dentified on the Final Divestment List or any other list of
prohibited investments created by the NC State Treasurer pursuant to N.C.G.S. 147-86.58; (11) it
has not been designated by the NC State Treasurer pursuant to N.C.G.S. 147-86.81 as a company
engaged in the boycott of Israel ((1) and (11) to be collectively referred to as “FD Lists™); and (1m1)
1t will not take any action causing it to appear on the Treasurer’s FD Lists created by the NC State
Treasurer durning the term of this Agreement. By signing this Agreement, Consultant further
agrees, as an independent obligation, separate and apart from this Agreement, to reimburse the
City for any and all damages, costs and attomeys’ fees incurred by the City in connection with any
claim that this Agreement or any part thereof'1s void due to Consultant appearing on the Treasurer’s

FD Lists at any time before or during the term of this Agreement.

6.14 Survival of Terms. All warranties, covenants, and representations contained within this

Agreement and all applicable work authorizations, 1f any, shall continue in full force and effect for
three (3) years after the execution and delivery of the final product, act, or service taken in
furtherance of this Agreement. Survivability shall not be impacted. or otherwise shall not be
rendered null or void, by the termination or natural expiration of this Agreement or other applicable

work undertaken in furtherance of this Agreement.

6.15 CITY'S TERMS SUPERSEDE. To the extent that there are terms in any of the
attachments that conflict with the terms of this Agreement, the terms of this Agreement are

superseding.

[Signature page to follow]
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Stewart Engineering, Inc
7‘——-‘# Qﬂ-—l—-——

Printed Name: 1€dd Duncan, PLA

By:

Title: Vice President, LAND Practice Leader

Date: April 15, 2025

CITY OF FAYETTEVIE
| 'Y e

" Douglag I. flewett ICMA-CM
City Manager

This mmstrument has been pre-audited in the
manner required by the Local Government
Budget and Fiscal Control Act.

T;;\}Effg Wiﬁﬂ%//\\\

Chief Financial Officer
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ADDITIONAL COVERAGES

Ref# | Description Coverage Code Form No. Edition Date
Poliution Liability POLUT

Limnit 1 Limit 2 Limit 3 Deductible Amount Deductible Type Premium

1,000,000 2,000,000 1,000 Daollars

Ref# | Description Coverage Code Form No. Edition Date
Liability-1 CRLB

Limit 1 Lirmit 2 Limnit 3 Deductible Amount Deductible Type Pramium

1,000,000

Ref# | Description Coverage Code Form No. Edition Date
Medical payments MEDPM

Limnit 1 Limit 2 Limit 3 Deductible Amount Deductible Type Premium

5,000

Ref # | Description Coverage Code Form No. Edition Date
Uninsured motorist combined single limit UMCSL

Limit 1 Lirmit 2 Limnit 3 Deductible Amount Deductible Type Pramium

1,000,000

Ref# | Description Coverage Code Form No. Edition Date
Blkt Waiver Subrogation BWWSB

Limnit 1 Limit 2 Limit 3 Deductible Amount Deductible Type Premium

Ref# | Description Coverage Code Form No. Edition Date
Statutory Limits STATU

Limit 1 Lirmit 2 Limit 3 Deductible Amount Deductible Type Pramium

Ref# | Description Coverage Code Form No. Edition Date
Experience Mod Factor 1 EXPO1

Limnit 1 Limit 2 Limit 3 Deductible Amount Deductible Type Premium

Ref # | Description Coverage Code Form Ne. Edition Date

Lirmit 1 Lirmit 2 Limit 3 Deductible Amount Daductible Type Pramium

Ref# | Description Coverage Code Form No. Edition Date

Limit 1 Limit 2 Limit 3 Deductible Amount Deductible Type Premium

Ref# | Description Coverage Code Form Ne. Edition Date

Lirmit 1 Lirmit 2 Limit 3 Deductible Amount Daductible Type Pramium

Ref# | Description Coverage Code Form No. Edition Date

Limnit 1 Limit 2 Limit 3 Deductible Amount Deductible Type Premium

OFADTLCY Copyright 2001, AMS Services, Inc.




AGENCY CUSTOMER ID:
e LOC #:
s ADDITIONAL REMARKS SCHEDULE Page  of
;:::::I Risk Advisors LLC ;l:-w:'tl::;::Hing. Inc.

POLICY NUMBER

CARRIER HANS CODE

EFFECTIVE DATE:

ADDITIONAL REMARKS
THIS ADDITIONAL REMARKS FORM 1S A SCHEDULE TO ACORD FORM,

EORM NUMBER: 2° FORM TITLE: Certificate of Liabdity Insurance: Notes

Cyber Liability (04/10/2025-04/10/2026)

- Policy #LHE& MOOT 140 00

- $3M Single Limit of Insurance

- $3M Policy Aggregate Limit of Insurance

Crime (041 0V2025-04/10/2026)
- Policy #LHE-MO011987-00
- Employes Theft Coverage: 51M

Employment Practices Liability
(0471072025-0411 V2026
-Policy #8805-5172

-Limit: £3.000,000.00

ACORD 101 (2008/01) & 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD



